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Executive Brief

~ or decades the partnership between North America
== and Europe has been a steady anchor in a world of
rapid change. Today, however, the transatlantic
partnership itself has become unsettled and uncertain.
Nowhere is this clearer than in the economic sphere.

Voters across the United States and many parts of Europe
have grown skeptical of open markets. Concerns about
stagnant wages, widening income inequality, and pockets
of stubbornly high unemployment have combined with
fears of automation, digitization and immigration to swell
economic insecurities on each side of the Atlantic.

The election of Donald Trump as U.S. president and the
decision by British citizens to leave the European Union
have only added to transatlantic uncertainties.

This state of division and mutual inwardness threatens the
prosperity and ultimately the position of North America
and Europe in the global economy and the broader global
security system.

Opportunities may still be within reach. While political
drama has stolen the headlines, the transatlantic economy
has been gathering steam. Gaps between the United States
and Europe in economic growth, job creation and trade
have all narrowed. And while Donald Trump has railed
against what he calls “disastrous trade deals” in Asia and
North America, his administration has been cautiously
positive about economic negotiations with Europe.
European officials have been equally tentative, yet open, to
resuming negotiations with the United States, “when the
time is right.”

Four paths seem plausible.

Deep Freeze. It is tempting to keep transatlantic
negotiations where they are now: in the deep freeze. The
obstacles seem too high, and the incentives too low, for
either side of the Atlantic to invest much political capital in
any major transatlantic economic initiative. Yet unresolved
trade, tax and privacy issues are more likely to fester than
remain frozen. Washington and Brussels will be distracted

and diminished by their trade squabbles as China rises. The
WTO itself could be at risk. Economic anxieties and political
prejudices will be exacerbated. The U.S.-EU Privacy
Shield would be an early casualty, chilling transatlantic
commerce. The result is likely to be a downward spiral of
mutual recrimination. It would be more than drift; it would
mean accelerating protectionism, U.S.-EU rivalry in third
markets, and the triumph of lowest-common-denominator
standards for the health, safety and welfare of Americans
and Europeans alike. Standing still means losing ground.
The Deep Freeze may be the path of least resistance, but it
is the road to nowhere.

Cherry-Picking. The two sides could instead try to “cherry
pick” quick wins on issues where agreement seems high
and opposition seems low. For instance, they could commit
to work jointly towards a “Transatlantic Zero” tariff deal.
But this approach has no overarching goals, is likely to have
only a minimal impact on jobs and growth, and is unlikely
to dampen transatlantic disputes over privacy, tax and other
topics. Past efforts got bogged done on how each side cleans
chickens or approves appliances. Cherry-picking would do
little to equip either side of the Atlantic for tougher global
competition, and it fails to address Brexit and excludes
other European and North American partners. It is better
than the deep freeze, but not by much.

TTIP 2.0. Resume TTIP negotiations, but with
modifications and improvements. TTIP 2.0 would not
be just another free trade agreement, it would pioneer
new ways the two major democratic actors in the global
economy could address costly frictions generated via their
deep commercial integration by aligning regulations,
opening services, and setting benchmarks for high-
quality global norms and rules. TTIP 2.0 remains the path
offering the greatest potential economic impact for both
economies, and could equip each side of the Atlantic with
greater leverage with regard to global competition. But
simply continuing TTIP runs headlong into significant
differences in political priorities between the Trump
administration and EU governments. Unless modified, it
is likely to reinforce, rather than assuage, public anxieties
about the effects of transatlantic regulatory harmonization
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and investor-state dispute provisions. It does not address
Brexit or the importance of including other North Atlantic
partners beyond the United States and the European Union.
Politically, the TTIP path may have run out of road.

The North Atlantic Marketplace. Under this path,
leaders would make job creation and economic growth the
centerpiece of transatlantic cooperation by establishing the
goalof creating5millionjobsinaNorth Atlantic Marketplace
by 2025, and charting roadmaps with benchmarks toward
that end. The North Atlantic Marketplace would advance
an activist agenda instead of falling prey to ‘deep freeze’
inertia. It would be high-profile politics, not low-profile
“cherry picking.” The goal would be to generate jobs and
growth, not to negotiate yet another preferential “free trade
agreement” or to harmonize domestic regulations. It would
not be a warmed-over TTIP, in fact it would replace the
TTIP framework with a more politically relevant series of
bilateral Jobs And Growth Agreements (JAGASs), a discrete
set of principles and tailored contractual undertakings,
agreed by sovereign signatory parties, to advance strategies,
together or in parallel, to promote jobs and growth. Finally,
it would be multi-channel. Tt would include, but go beyond,
the single bilateral frame of negotiations between the
United States and the EU to encompass a series of bilateral
agreements with the United Kingdom and other non-EU
European allies and partners, as well as Canada and Mexico.

The North Atlantic Marketplace would offer a reset for the
transatlantic relationship by allowing the United States,
the EU, and their closest North Atlantic allies and partners

EXECUTIVE BRIEF

to move on from TTIP by negotiating a more effective
partnership focused squarely on creating jobs, boosting
growth, and ensuring that North Atlantic countries remain
rule-makers, rather than rule-takers, in the global economy.
Bilateral JAGAs could give countries new possibilities to
address issues where they are currently stuck. Europeans
are likely to have greater faith in America’s security
commitments if they are anchored by strong trade and
investment links. A strong multi-channel transatlantic
initiative could also reassure Americans that post-Brexit
UK, post-Brexit EU, and their Turkish allies are committed
to look outward rather than inward. A U.S.-UK JAGA offers
London and Washington a means to forge ahead with a
positive economic agenda without having to wait for the
UK to leave the EU or to negotiate a full-blown free trade
agreement, which could take years. An upgraded and
expanded EU-Turkey Customs Union, paired with U.S.-
Turkish and UK-Turkish JAGAs, could set conditions for
Turkey to join the North Atlantic commercial architecture,
should it choose to do so.

Above all, the North Atlantic Marketplace would provide
a new sense of purpose and direction for the transatlantic
relationship at a time when transatlantic solidarity has been
challenged. Yet given mutual inwardness and temptations
for mutual recrimination and scapegoating, such a bold
initiative may simply be too ambitious and complicated to
see the light of day.

Each of these paths have their own pros and cons. The time
to choose may not yet be at hand. But it is coming soon.
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SUMMARY CHART:

THREE PATHS AND
THE ROAD TO NOWHERE

3§$ THE DEEP FREEZE THE ROAD TO NOWHERE

Characteristics

»

Obstacles too high, incentives too low for any ambitious transatlantic effort

Potential Impact

»

»

»

»

»

»

»

»

»

Unresolved issues fester, some blow up

Contentious trade policies

WTO confrontation

Dedicated U.S. efforts to split the EU

Collapse of Privacy Shield

US/EU become rule-takers rather than rule-makers
Greater digital competition

Value chains disrupted

Economic anxieties exacerbated

U.S./EU failure to address Brexit or to advance a positive agenda with other European or North American partners

g CHERRY PICKING

Characteristics

»

»

»

Harvest whatever wins you can from comatose TTIP
U.S.-EU “Transatlantic Zero” Tariff Agreement on Goods

Case by case agreements on sectoral and regulatory cooperation

Potential Impact

viii

»

»

»

»

»

»

»

»

Momentum on goods trade; minimal impact on jobs

Could dampen potential U.S.-EU antagonism

Piecemeal progress on individual issues

Can shift some regulatory attention to higher-risk countries

Selective progress as global rule-makers

Low profile: marginal impact without high-profile push

Does little to reposition either the U.S. or EU for greater global competition
Insufficient to mitigate privacy/tax/other disputes

U.S./EU failure to address Brexit or advance a positive agenda with other European or North American partners
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TTIP 2.0

Characteristics
» Seek Transatlantic Zero on Goods; open services markets; public procurement; rules of origin
» Seek regulatory cooperation, sectoral agreements, alignment on technical barriers to trade and sanitary and phyto-sanitary measures

» Improve U.S. and EU position vis-a-vis third countries

Potential Impact
» Difficult to achieve with Trump and current European Commission
» Toxic public reaction, especially in much of Europe
» Greater public anxieties regarding trade
» ISDS a deal-breaker
» Little chance of progress re. labor/environment

» Does not address Brexit or wider European/NAFTA value chains

S
EE! THE NORTH ATLANTIC MARKETPLACE

Characteristics
» Drop TTIP in favor of a focus on Jobs and Growth in the North Atlantic.
» Multi-channel initiative, not a ‘single undertaking’ limited to U.S.-EU

» Seek series of bilateral Jobs and Growth Agreements, not only U.S.-EU but also U.S.-UK, UK-EU, U.S.-non-EU Europe, EU/Canada/
Mexico etc.

Five baskets:
1. Jobs and growth: workforce development; SMEs; innovation economy; digital economy.
2. Tackle trade barriers to these goals.

. Split investment from trade; Exclude ISDS; affirm the primacy of domestic law.

. Regulatory cooperation should focus on helping regulators become more efficient and effective at protecting their citizens in
ways that are democratically legitimate and accountable, and not primarily about removing or reducing non-tariff barriers to
trade. Take account of ‘transatlantic’ costs and benefits. But limit to goods and services traded between the two parties. Apply

only to executive agencies, not legislative bodies.

. Align policies toward third countries such as China.

Potential Impact
» Recognizes new dynamics of Europe/Brexit
» Seeks to build synergies among the evolving pillars of the North Atlantic space
» Directly addresses anxieties about jobs and growth
» Addresses popular critique of ISDS
» Offers a different and more sustainable rationale for regulatory harmonization
» Addresses concerns about lower third country standards; repositions North America and Europe as rule-makers
» Difficult to manage/different tracks

» Requires high level support, not limited to trade officials
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Introduction

— or decades the partnership between North America
= and Europe has been a steady anchor in a world of
rapid change. Today, however, the transatlantic
partnership itself has become unsettled and unpredictable.
Nowhere is this clearer than in the economic sphere.

Voters across the United States and many parts of Europe
have grown skeptical of open markets. Concerns about
stagnant wages, widening income inequality, and pockets
of stubbornly high unemployment have combined with
fears of automation, digitization and immigration to swell
economic insecurities on each side of the Atlantic.

The cohesion and strength of the transatlantic economic
relationship is being tested by the rise of protectionist
impulses on each side of the Atlantic, debates over trade
deficits and security burden-sharing, differences over
sanctions imposed on Iran and on Russia, and different
responses to climate change. Such differences are
exacerbated by European apprehension about the Trump
Administration’s calls for “Buy American, Hire American”
provisions, “border adjustment taxes” and high tariffs
on steel imports, as well as its challenges to the World
Trade Organization (WTO). U.S officials and legislators,
in turn, are looking carefully at European voices calling
for rejection of the U.S.-EU Privacy Shield governing
data flows across the Atlantic, new taxes and fines levied
on U.S. companies, and new regulations on the digital
economy. Meanwhile, Europeans and Americans alike are
still sorting out the implications of the United Kingdom’s
decision to leave the European Union (EU), commonly
known as ‘Brexit.” They are also concerned that Turkey,
their ally for the past six decades, may be slipping its
Western moorings.

For the foreseeable future the transatlantic economic
relationship is likely to be marked by continuing
uncertainty, and could be punctuated by episodes of
sudden crisis. This state of division and mutual inwardness
threatens the prosperity and ultimately the position of
North America and Europe in the global economy and the
broader global security system.

“When the Time is Right”

Over the past quarter century, U.S. and European leaders
have sought to improve their economic ties in ways that
could generate greater growth and more and better jobs
in the North Atlantic space. The most recent initiative, an
ambitiously-designed Transatlantic Trade and Investment
Partnership (TTIP) between the United States and the EU,
made respectable progress, but ultimately ran out of gas
when the Obama Administration ended in January 2017.

Donald Trump continues to rail against what he calls
“disastrous trade deals”! in North America and East Asia.
His Administration is renegotiating the North American
Free Trade Area (NAFTA) with Canada and Mexico.
He cancelled U.S. participation in the Trans-Pacific
Partnership (TPP), and he has warned Asian-Pacific leaders
that Washington would no longer tolerate “chronic trade
abuses” from the region.? He has pressed South Korea to
review and revise the Korea-U.S. Free Trade Agreement.
He and his advisers believe it was a mistake for the World
Trade Organization to admit China, which they view as a
predatory economic rival that has, for too long, gamed an
international system unprepared to cope with its brand of
state-subsidized mercantilism.?

When it comes to economic negotiations with Europe,
however, the Trump Administration has been cautiously
positive. U.S. Trade Representative Robert Lighthizer has
characterized TTIP as “an important negotiation” and
“an area where there are a lot of very positive reasons to
go forward.” U.S. Commerce Secretary Wilbur Ross has
said that the Trump Administration is “open” to resuming
negotiations with the European Union. “It makes sense to
continue TTIP negotiations and to work towards a solution
that increases overall trade while reducing our trade
deficit,” he said. “It’s no mistake that, while we withdrew
from TPP we did not withdraw from TTIP.”

European officials have been equally cautious, yet open to
resuming negotiations with the United States. EU Trade
Commissioner Cecilia Malmstrom made it clear that
“TTIP was left in the freezer in January. We have seen
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protectionist measures coming from the US...we need time
to evaluate and reflect. There’s still a case for an ambitious
trade agreement between us; not to mention a huge
potential. But we both need a bit more time, and to know
there is shared ambition and common ground.”

In 2017, that time did not come. 2017 was a year of
transition and reorientation for transatlantic economic
relations. In the United States, the Trump team was not
fully in place. In Europe, a series of European elections,
including in France, the UK and Germany, took center
stage, and Germany’s electoral drama continues. In the
meantime, U.S. and EU officials have been working on a
plan of engagement that highlights bilateral grievances but

also points to potential areas of common engagement. U.S.
and UK officials have also embarked on a scoping exercise
to chart their future bilateral economic partnership, even
as UK and EU negotiators sort out the terms of Brexit.

Decisions must come in 2018, however, if the two sides
of the Atlantic are going to make any positive headway.
In that spirit, this study puts the transatlantic economy
in global context, draws lessons from past missteps, and
takes account of current divides. It charts three possible
pathways forward, offers advice for navigating the Brexit
detour, offers Turkey and its allies the chance for a U-turn,
and warns about the road to nowhere, which is the road we
are on right now.

2 CREATING A NORTH ATLANTIC MARKETPLACE FOR JOBS AND GROWTH




The New Setting

What Remains

Previous efforts to harness the potential of the North
Atlantic economy have foundered for a variety of reasons.
Nonetheless, the strategic case for an upgraded and
updated transatlantic economic partnership is more
compelling than ever.

Despite all the hype about rising powers and emerging
markets, Europe — including countries inside and outside
the EU — remains the most important and profitable
commercial market in the world for the United States and
the major geo-economic base for U.S. companies. Europe
remains America’s largest trading partner, greatest
source of foreign investment, and largest source of
onshored jobs. The $5.5 trillion transatlantic economy
is the largest and wealthiest market in the world,
accounting for over 35% of world GDP in terms of
purchasing power. It is the fulcrum of the global economy,
home to the largest skilled labor force in the world, and
generates 15 million jobs on both sides of the Atlantic.
Europe and America remain each other’s most important
strategic partner, and are still a potent force globally —
when they work in concert.

Every day roughly $4 billion in goods and services
crosses the Atlantic, representing about one-third of
total global trade in goods and more than 40% of world
trade in services. Ties are particularly thick in foreign
direct investment, portfolio investment, banking claims,
trade and affiliate sales in goods and services, mutual
investment in research and development (R&D), patent
cooperation, technology flows and sales of knowledge-
intensive and digitally-enabled services. Together the
United States and Europe accounted for 64% of the
outward stock and 56% of the inward stock of global
foreign direct investment (FDI) in 2016. Moreover, each
partner has built up the great majority of that stock in the
other’s economy. Mutual investment in the North Atlantic
space is very large, dwarfs trade and has become essential
to U.S. and European jobs and prosperity.

European companies are by far the major global investors
in the future of the U.S. economy. In 2016 European firms

accounted for nearly three-fourths of the $385 billion
invested in the United States from abroad. Total assets
of European companies operating in the United States
of roughly $8.4 trillion in 2015 accounted for nearly two-
thirds of total foreign assets in the United States. Total
European stock in the United States of $2.2 trillion in 2015
was almost four times the level of comparable investment
from Asia.

Europe’ssizable presence reflects the strategy of European
firms to produce and sell products and services from
inside the world’s largest and most dynamic market. In
general, the presence of European affiliates in many states
and communities across the United States has helped
to improve America’s job picture. The more European
firms embed in local communities around the nation,
the more they tend to generate jobs and income for U.S.
workers, greater sales for local suppliers and businesses,
extra revenues for local communities, and more capital
investment and R&D expenditures for the United States.

Deep investment ties with Europe have also boosted
U.S. trade, notably exports. A good share of U.S.
manufacturing and services exports to the world are
generated by European companies operating in the
United States. Table 1 illustrates the export potential
of European affiliates operating in the United States. In
2014, the last year of available data, European companies
operating in the United States accounted for 54% of the
$425 billion in U.S. exports that was shipped abroad by
non-U.S. companies. The more European companies
invest in American communities, the higher the number
of jobs for U.S. workers and the greater U.S. exports.

In addition, the European Union, not China, is America’s
largest trading partner and market for U.S. exports. 45
of the 50 U.S. states exported more to Europe than to
China in 2015. Goods exports from California to Europe
were double those to China; New York exports to Europe
were more than seven times those to China. Exports from
Texas to Europe were almost three times larger than
exports to China.
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FIGURE 1: U.S. EXPORTS OF GOODS SHIPPED BY AFFILIATES OF EUROPEAN MULTINATIONAL CORPORATIONS

(BILLIONS OF $)

UK
Germany
France
Switzerland
Netherlands
Sweden
Ireland
Belgium
Finland

Spain

(0] 10 20 30

Source: Bureau of Economic Analysis.
Data as of November 2015.

Thesefigures,significantastheyare,actuallyunderestimate
Europe’s importance as an export destination for U.S.
states because they do not include U.S. exports of services.
Europe is by far the most important market in the world
for U.S. services. This is an additional source of jobs and
incomes for U.S. workers, since most U.S. jobs are tied to
services. When one adds services exports to goods exports,
the European market becomes even more important for
individual U.S. states.

American companies, in turn, are by far the most important
global investors in the future of the European economy. In
2016 Europe accounted for nearly 70%, whereas the entire
Asia-Pacific region accounted for just 21%, of all foreign
direct investments made by U.S. firms. The output of U.S.
companies operating in Europe of $717 billion in 2015 was
roughly double the output of U.S. companies operating
throughout all of Asia ($363 billion). Sales of U.S. companies
operating in Europe in 2014, the last year of available data,
were almost double the sales of U.S. companies operating
in the entire Asian region. America’s asset base in Germany
($794 billion in 2015) was roughly one-third larger than its
asset base in all of South America. America’s asset base in
Poland, the Czech Republic and Hungary (roughly $165
billion) was much larger than corporate America’s assets in
India ($131 billion). America’s assets in Ireland ($1.4 trillion

in 2014), and those in Switzerland ($835 billion), are each
light years ahead of those in China ($392 billion).

U.S. companies operating in Europe generate a good share
of European manufacturing and service exports to the
world. Of the top twenty global export platforms for U.S.
companies in the world, eleven are located in Europe,
a trend that reflects the intense trade and investment
linkages that bind the two sides of the North Atlantic.® U.S.
companies operating in the UK exported more to the other
members of the European Union than U.S. companies
operating in China exported to the entire world. U.S.
company affiliates export 4.6 times more to the world from
Ireland than from China and about 3.7 times more than
from Mexico, despite strong NAFTA linkages between the
United States and Mexico.

Europe and the United States are also the major investor in
each other’s innovation economies. Bilateral U.S.-EU flows
in R&D are the most intense between any two international
partners. In 2015 U.S. affiliates invested $31 billion in
research and development in Europe, representing 57% of
total global R&D expenditures by U.S. foreign affiliates.
R&D spending by European companies based in the United
States totaled $41 billion, representing 72% of all total
foreign R&D spending in United States.
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TABLE 2: THE TRANSATLANTIC ECONOMY VS. THE WORLD - SHARE OF WORLD TOTAL
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Sources: UN, IMF, figures for 2016.
1. Based on PPP estimates.
2. Excluding intra-EU, Norway, Switzerland and Iceland trade.

The Trump Administration is concerned about an
imbalance between sluggish U.S. exports and rising U.S.
imports. A closer look at transatlantic dynamics, however,
shows a more balanced picture than is commonly
portrayed by politicians and the media.

U.S. merchandise exports to the EU in 2017 hit a
record high of $284 billion, more than double U.S.
exports to China. The U.S. merchandise trade deficit
with the EU, estimated at $145 billion, was down 7% from
the peak deficit of 2015. U.S. exports to Germany were
up almost 10%, those to Ireland up 9%, and those to
France up 8%.

Moreover, a narrow focus on goods trade ignores
the fact that the United States has trade surpluses
with Germany and with the EU as a whole when it
comes to overall services and to digitally-enabled
services. The U.S. registered a $69 billion trade surplus
in services and a $161.5 billion trade surplus in digitally-
enabled services in 2015. Digitally-enabled services
accounted for 61.6% of the overall U.S. trade surplus in
services. The U.S. exported $180 billion in digitally-enabled
services to Europe in 2015, and imported $109.1 billion,
generating a trade surplus with Europe in this area of $71
billion.

Inordinate attention to goods trade also ignores the
positive job and export effects generated by European
investments and sales within the United States. The $2.4
trillion in sales made by European companies based in
the United States in 2016, for instance, was more than
triple U.S. imports from Europe. Those are home-grown
U.S. sales that employ American workers, generate U.S.
exports, and stimulate growth in the U.S. economy.

Taken together, these metrics underscore the importance
of healthy transatlantic commerce to U.S. and European
jobs, innovation and growth. In the end, the United States
and Europe each owe a good part of their competitive
position in manufacturing and services globally to deep
transatlantic connections in manufacturing and services
industries, which have been generated by dense links
among trade, investment, and digital flows. The bottom
line: the North Atlantic partnership is not only too big
and too important to fail, it has considerable potential
to grow. Unemployment levels are falling, economies
are expanding, and consumer and business confidence is
rising on both sides of the pond.

Nonetheless, neither side of the Atlantic can afford to be
complacent. Each must address popular anxieties about
economic change even as it repositions its economy for a
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FIGURE 3: AMERICA'S MAJOR COMMERCIAL ARTERIES
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world of more diffuse power, swift and often disruptive
technological innovation, billions of new workers and
consumers, and intensified global competition.

Dynamic Forces

As decision makers consider the future contours of North
Atlantic economic relations, they would do well to take
account of anumber of factors that are redefining the nature
of globalization and the position of North America and
Europe in the global economy. The diffusion of global power
and intensified global competition, together with the digital
revolution and the changing nature of global production,
are integrating the American and European economies even
more tightly with many other parts of the world. But these
integrative forces have generated challenges to prevailing
global trade rules and sparked a domestic backlash on both
sides of the Atlantic when it comes to weighing the relative
gains and pains of globalization.

Diffusion of global power and intensified

global competition

As emerging markets have risen, the share of global trade
accounted for by the EU and the United States has fallen.
China is set to overtake both soon to become the single most
important trading power in the world. The United States

remains by far the largest single bilateral export market
for the EU, but its share in overall EU exports has fallen
from about 27% to less than 20%, whereas that of China
has almost doubled over the last few years. On the import
side, the United States ranks now only third for the EU.
The dominant role of Western countries in the multilateral
financial institutions that have provided global capital
appears to be receding as new financial institutions emerge,
such as the China-backed Asian Infrastructure Investment
Bank and the New Development Bank.

In addition, the Trump Administration’s decision to
withdraw from the Trans-Pacific Partnership has given
new life to two Asia-Pacific initiatives moving forward
without the United States. The first is the Comprehensive
and Progressive Agreement for Trans-Pacific Partnership,
or CPTPP, amega-regional trade pact thatis the successor to
the TPP and includes all TPP members except Washington.
There is also the Regional Comprehensive Economic
Partnership (RCEP), which if completed will be the largest
trade deal in terms of both GDP and population since the
1994 Uruguay Round agreement, which established the
World Trade Organization. A RCEP agreement would
bring together three of the top four and four of the world’s
top eight economies - but not include either the United
States or the European Union. It would be the first trade
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agreement outside of the WTO to bring together China and
Japan, China and India and Japan and South Korea.’

In the longer run, the transatlantic economy is bound
to decrease in relative size in the world economy.
Extrapolations for 2050 suggest that China will be of an
economic size equal to transatlantic GDP, and India, Brazil
and other rising economies are becoming increasingly
integrated into the global economy.

The addition of four billion people to the globalized
economy, the rise of other powers, the growing role of
state-owned enterprises, sovereign wealth funds and direct
government support of domestic industries, together with
recent Western economic turmoil, signal that the window
of opportunity may be closing on the ability of the United
States and Europe to maintain, let alone advance, key Free
World norms — unless they act more effectively together.

The changing nature of production

Across the Atlantic and around the world, production
networks have fragmented into value chains of regional
and global reach that have changed transatlantic and global
flows of trade and investment. Today, firms increasingly
divide their operations across regions or around the world
to take advantage of locations where particular tasks can
be completed best, whether those tasks are research and
design, production of components, assembly or marketing.
These extended value chains render a country’s exports
essentially the product of many intermediate imports
assembled in many other countries. Fully 70% of global
trade today is related to such value chains.!

This growing process of international fragmentation is
changing traditional understandings of the patterns and
structure of international trade. Traditional measures do
not show how supply is driven by the final customer or
reveal where the creation of value-added occurs, in terms of
wages and profits. They also underplay the role of services
in overall trade." The OECD and the WTO have now created
tools that are transforming our understanding of trade
flows by revealing what was hidden before. This “value-
added” approach tracks the direct and indirect flows of
value-added associated with international trade. It shows
where value is actually created. Their findings lead to some
surprising conclusions that reinforce our understanding of
the dense binding forces of transatlantic integration.

Global value chains are revolutionizing trade in both goods
and services, with important implications for the conduct
and priorities of trade negotiators and for our understanding
of the transatlantic economy.!? U.S. and EU manufacturers
alike have taken advantage of such complicated value-added

production chains to remain competitive and to be able to
export their goods and services globally. Under a value-
added lens, U.S. commercial ties with Germany, France, the
UK, Italy and many other European economies are larger
and more lucrative than they appear to be when measured
in more traditional - and largely outdated — ways.

This approach also illuminates the extent to which U.S. and
European companies are engaged in a variety of dynamic
value chains within the larger space of Europe beyond
the EU, and in the wider NAFTA space beyond the United
States.

Within Europe, not only have U.S. and EU manufacturers
extended their value chains to take advantage of the
enlargement of the EU Single Market to encompass new
EU member states, they have extended those value chains
to countries that are European but not members of the EU,
such as Turkey, Switzerland, Norway — and soon, the United
Kingdom. One result is that direct and indirect value-added
exports by the EU to non-EU Europe exceed those to the
United States.

Non-EU Europe has also become more important to the UK;
value-added sharesofdirectand indirect UK manufacturing
exports to non-EU European countries have grown to rival
those to the United States, each of which hover around 10%,
even as the comparative share going to the EU-27 declined
from 60% in 2005 to 50% in 2014. A similar trend can be
observed when it comes to business services; the United
States and non-EU Europe each accounted for slightly less
than 20%, and the EU slightly less than 60%, of value-
added shares of direct and indirect UK exports of business
services."

Value-added trade is also important in the context of
NAFTA. North American and European companies have
optimized value chains to take advantage of the entire
NAFTA market. The United States is engaged in a variety
of dynamic regional value chains with NAFTA partners
Canada and Mexico, similar to those that EU member states
conduct among themselves and with non-EU European
countries Trade within NAFTA is extensive; U.S. direct and
indirect value-added export linkages to its NAFTA partners
exceeds by far its value-added export linkages to the EU."
A considerable portion of those exports is composed of
intermediate goods and services that are processed in
Canada or Mexico and re-exported to the United States.
The final export destination may lie elsewhere, and Europe
garners a higher share than previously understood.

In short, a value chain map underscores how important it
is to view the North Atlantic economy as broader than the
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bilateral links between the United States and the European
Union. Each has strong ties with non-EU Europe, and
with NAFTA partners Canada and Mexico. As the UK
leaves the EU and as other economic changes continue to
unfold, Americans and Europeans alike have a vital stake
in ensuring that each point in the transatlantic triangle
- North America-EU, North America-non-EU/Europe,
and EU-non-EU Europe — is strong and sturdy. Decision-
makers would do well to take account of this broader frame
when considering future trajectories for transatlantic
economic ties.'®

The value-added approach not only underscores the
continuing importance of the transatlantic economy, it is
an important consideration as the United States and the
EU consider removing tariff barriers across the Atlantic.
Since many of these barriers are relatively low, skeptics
wonder about the benefits of going to “transatlantic zero.”
But given that many U.S. and EU exports in the end result
from many different intermediate imports, and that related-
party trade, or trade among affiliates of the same company,
is so important in transatlantic commerce, even relatively
low tariffs can have multiple knock-on effects all down the
value chain. As the OECD notes, “Success in international
markets today depends as much on the capacity to import
world class inputs as on the capacity to export. Protection
measures against imports of intermediate products
increase costs of production and reduce a country’s ability
to compete in export markets: tariffs and other barriers on
imports are a tax on exports.”” Moreover, given the size of
the transatlantic economy, even small changes can have big
effects on jobs and growth.

The digital revolution

Digital information, services and products, and the
ecosystems that supports them, have become the backbone
of the modern global economy. They are transforming how
we live, work, play, travel, interact, and do everything in
between. They are changing how business is done, who is
involved, and where economic benefits flow. According to
McKinsey, these global data flows now contribute more to
global growth than global trade in goods.*®

Despite these incredible transformations, we’re still in
what Scott Cook of Intuit calls “the first minutes of the
first day” of the digital revolution.” The Internet of Things,
5G technologies, big data analytics, quantum computing,
energy storage, precision agriculture, aquaponics, artificial
intelligence and other innovations will further accelerate
digital growth around the world.

In some respects, the digital revolution could act as a
counterforce to proliferating global value chains. In

addition to boosting productivity by as much as 30%
and reducing labor costs, advanced digital manufacturing
systems let businesses alter their global production
and delivery footprints by making it feasible to operate
smaller, more flexible facilities closer to customers
around the world instead of concentrating production
in large plants in countries with low labor costs. Raoul
Leering of ING predicts that 3D printing will lead to
reshoring of production to developed countries and,
hence, diminish imports. He posits, for instance, that
the direction of flows in the most important 3D printing
industries will lower U.S. trade deficits with Mexico and
Germany (automotive) and China (machines, consumer
products), all large contributors to the U.S. merchandise
trade deficit.?°

In other respects, however, the digital revolution is
fueling the proliferation of global value chains, by giving
companies access to global markets, and as tasks performed
more cheaply a world away can be integrated via digital
connections more effectively than tasks performed more
expensively just down the street.

Moreover, there are many signs that our current
“Digitization Age” will soon give way to a “Bio-
Cognitive Age,” yet another transformative period in
which revolutionary advances in digitization, biology,
nanotechnology, behavioral and cognitive sciences will
combine to affect not only our economic and social lives,
but life itself.> Alec Ross states it succinctly: “The last
trillion-dollar industry was built on a code of 1s and Os.
The next will be built on our own genetic code.”*

As we look to the expanding digital frontier, connectivity
matters. In the Cold War, Tom Friedman recalls, the most
frequently asked question was: “Whose side are you on?”
Today, he says, the most frequently asked question is “To
what extent are you connected to everyone?”* Parag
Khanna drives home the point: “Today power derives
from leverage exercised through connective reach. The
paramount factor in determining the importance of a state
is not its location or population but its connectedness —
physically, economically, digitally — to flows of resources,
capital, data, talent and other valuable assets.”**

The good news for the transatlantic economy is that
digital connections are “thickest” between the continents
of Europe and North America. When it comes to the
digital economy, the United States and Europe are each
other’s most important customers and each other’s most
important suppliers. Digitally-enabled services have
become critical to the competitiveness of manufacturing
and retail operations on each side of the Atlantic.

8 CREATING A NORTH ATLANTIC MARKETPLACE FOR JOBS AND GROWTH




FIGURE 4: THE EXPANDING DIGITAL FRONTIER
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The European Union is the #1 market in the world for
U.S. exports of digital services and of digitally-enabled
services, over half of which are used to create EU products
for export. U.S. exports of digitally-enabled services to
Europe were more than double U.S. exports to Latin
America and almost double U.S. exports to the entire Asia-
Pacific region in 2015.

Europe is also the main source of U.S. imports of digitally-
enabled services, and similarly, over half of such imports
are used to create U.S. products for export. EU digitally-
enabled services exports to the United States alone are
greater than all such EU exports to Asia and Oceania
combined.

Moreover, digitally-enabled services supplied by U.S.
companies operating in Europe in 2015 were 2.3 times
greater than U.S. digitally-enabled exports to Europe, and
digitally-enabled services supplied by European affiliates
in the United States were 2.4 times greater than European
digitally-enabled exports to the United States.?®

UK-U.S. digital links are particularly tight. The UK is
the #1 foreign e-market in the world for U.S. companies,
accounting for almost a quarter of all U.S. e-commerce
exports. 70% of all UK digital shoppers buying across
borders purchased from U.S. companies.

The digital economy evokes images of electrons speeding
through the ether, but the reality is that undersea
cables bring the internet to life, transmitting 99% of
all intercontinental telecommunication traffic — data,
phone calls, texts, emails. Here again, the North Atlantic
economy is central. Not only do North Atlantic cable
connections already represent the densest and highest
capacity cable routes, with the highest traffic, in the
world, commercial and consumer demand is rapidly
outpacing supply. Between 2011 and 2016, total available
transatlantic capacity increased 240%. If all planned
systems for just the next 2 years become operational, they
will double existing total transatlantic capacity. If current
transatlantic demand trends continue, Telegeography
estimates a compound annual growth rate of 38% in
capacity until 2025. Two new transatlantic cables will be
needed every year between now and 2025 just to keep pace
with that demand.

In short, digitization and digital links across the Atlantic
are becoming critical to both U.S. and European economic
health. The digital transformation is becoming the single
most important means by which both sides of the Atlantic
can reinforce their bonds and position themselves for a
world of more diffuse power and intensified competition.
Thedigitaleconomyisbothstrengtheningthe transatlantic
economy and transforming it. It is lowering marginal
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FIGURE 5: U.S. DIGITALLY ENABLED SERVICES TRADE AN
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production and distribution costs, reducing the cost of
participating in cross-border trade, helping to match
supply and demand in real time, sparking innovation,
and offering customers more choices at lower prices. It is
expanding the potential of many jobs and creating new
jobs that were once unimaginable.

At the same time, the potential of the transatlantic digital
economy is also held back by basic U.S.-EU differences on a
range of issues, including privacy and personal data, rules
regarding hate speech and fake news, and intellectual
property protection. Digitization is confronting societies
on each side of the Atlantic with a host of legal, economic,
societal and normative questions. Perhaps the most
significant - and common - challenge facing the U.S. and
Europe in this regard is the potential impact of the digital
economy on jobs and the nature of work, a challenge that
is accentuated by widening skills gaps and concerns about
growing income disparities.

A new setting for trade

The global trade regime is in considerable flux.
Protectionism is growing, and the ability of multilateral
institutions to establish and enforce shared rules is
weakening. The WTQ’s Doha Round of multilateral trade
liberalization is moribund and its dispute settlement

system is in crisis. Preferential trade agreements are
proliferating. They already govern over 50% of world
trade and will continue to shape the nature of commercial
connections across the Atlantic and around the world in
coming decades.?

Both the United States and the European Union have
been leaders in bilateral deal-making. The United States
has signed bilateral trade deals with a host of countries
ranging from South Korea to Colombia and Panama. The
EU is implementing its CETA deal with Canada, reached
political agreement with Japan on a bilateral deal, is
negotiating a modernized free trade agreement with
Mexico, has implemented other major deals, such as with
South Korea, is looking to ratify deals with Vietnam and
Singapore, and wants to strike new deals with Australia
and New Zealand.

Until the advent of the Trump administration, each side
of the Atlantic was also pressing forward with mega-
regional deals. The Trade in Services Agreement (TISA),
for instance, covers about 70% of global services trade
and involves 50 countries — including all EU members
and the United States, but not China (which has applied
for membership). TPP was a high priority for the Obama
administration. The EU has long sought a deal with
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Mercosur, which in terms of trade volume would be four
times bigger than its bilateral deal with Japan.” And
the U.S. and EU had also turned to each other through
the TTIP.

The mega-regional agenda is now in question as trade
agreements have come under heavy criticism. On each side
of the Atlantic, traditional left-right political schisms are
giving way to new domestic splits between those wanting
to open economies and societies further to the world,
and those on both left and right who want to shield their
economies and societies from what they perceive to be
the excesses of globalization. In the United States, TPP
became the symbol of disruptive globalization; in Europe it
was TTIP.2® In their own way, both TPP and TTIP became
lightning rods for criticism as emblematic of how powerful
market forces were eroding the democratic legitimacy of
societies and sovereign authority of governments.

In the United States, Donald Trump came into office
decrying the “bad deals” previous administrations had
negotiated on trade. NAFTA and TPP were particular
targets of the President’s fury. U.S. participation in TPP was
cancelled immediately. NAFTA is being re-negotiated, with
uncertain prospects.

In Europe, there is a palpable apprehension about the
benefits of trade, even though one third of the EU’s income
comes from trade with the rest of the world. For many
Europeans, globalization has become linked to job losses,
lower standards for safety, health and the environment, and
an erosion of traditions and identities.?

No “business as usual”

The Trump presidency marks the biggest turning point in
America’s foreign economic policy since President Franklin
Roosevelt signed the Reciprocal Trade Agreements Act of
1934, which renounced protectionism and set the United
States on a course for deeper economic engagement with
the world.*® Since that time, the basic domestic bargain
underpinning U.S. foreign economic policy has been that
U.S. efforts to advance prosperity and stability abroad
would help secure prosperity and stability at home. That
bargain ended in the years following the Great Recession,
as more and more American voters became frustrated with
an economy that, in Edward Alden’s words, “seems to work
well for far too few.” While on paper the U.S. economy
now seems to be enjoying respectable growth and low
unemployment, the numbers disguise a deep and growing
economic divide. Since the beginning of this century, the
economic circumstances of most Americans have been
stagnant or slipping. Median earnings have been flat, and
have shown little growth for decades. Nearly half of all

jobs created since the recession paid near-minimum wage.
Economic mobility has faltered.

Most empirical evidence points to technological change,
rather than trade, as the primary cause of job losses in
the economy. A 2017 study concluded that 13% of U.S. job
losses in manufacturing between 2000 and 2010 resulted
from trade. Over 85% were caused by productivity growth
stemming from automation and other technologies.®
Moreover, the rise of China in the global economy, and its
admission to the WTO in 2001, has directly contributed to
job losses in the United States. A 2016 study found that the
growth in imports from China between 1999 and 2011 cost
the United States up to 2.4 million jobs. About 985,000 of
those lost jobs were in manufacturing, accounting for some
17% of the 5.8 million manufacturing jobs lost during that
period.** None of these figures take account of the churn
in the economy, however, since trade and technologies
also create jobs. In other words, trade is not without fault,
but neither is it the main culprit, and the overall story is
complex.

Nonetheless, the political impact of these changes has led
former treasury secretary Lawrence Summers to state that
“The consensus view now is that trade and globalization
have meaningfully increased inequality in the United States
by allowing more earning opportunities for those at the
top and exposing ordinary workers to more competition,
especially in manufacturing.”

In his successful election run, Trump channeled these
economic anxieties into a larger critique of America’s
global position. Edward Alden summarizes the Trump
perspective: “Americans were suffering because they were
too generous to the rest of the world, taking in immigrants
and defending allies, and because the country’s political
elite had negotiated a series of flawed international deals
that had harmed the U.S. economy and ordinary American
workers.”*> Nor was Trump alone in his critique. Economic
anxiety also fueled the campaign of Vermont independent
Bernie Sanders, who very nearly snatched the Democratic
nomination away from the more orthodox Hillary Clinton.*

Europe, in turn, has been experiencing its own political
shakeout. The European Union has been suffering through
a decade-long crisis of confidence, generated by a series of
shocks, ranging from the financial crisis and disruption
within the eurozone to Russia’s military interventions in
neighboring countries, unprecedented migration flows and
Brexit.

These crises have forced some unpleasant realities. The
financial crisis and subsequent eurozone uncertainties
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generated considerable economic anxiety and discontent,
strained intra-EU solidarity and eroded trust in European
elites and EU institutions. The Brexit vote made it clear
that European integration is neither inevitable nor
irreversible. Russian aggression, migration inflows, and
Trump’s demands that Europeans pay a fairer share for
their defense signaled that Europe may not be as peaceful
and secure as many had thought. The EU’s quarter-
century goal of transforming its neighborhood has been
replaced by a new goal: ensuring that the neighborhood
does not transform the EU.*”

European anxieties have already transformed the political
landscape. Protest voices have eroded the position of
mainstream parties across the board, even in countries
such as Germany and Sweden. Social democratic voices
have been muted by a surge of right-leaning parties and
movements across the continent. Popular sentiment has
turned against EU trade agreements, in part because of
economic anxieties, but also in part because of lack of
trust in the European Commission’s ability to conduct
such agreements.

On both sides of the Atlantic this popular revolt has
taken diverse, overlapping forms: reassertion of local
and national identities, demand for greater democratic
control and accountability, rejection of centrist policies,
and distrust of elites and experts. Those on the right have
split between mainstream free-market conservatives who
champion freer markets, and nationalists and nativist
populists who believe such agreements are destroying
sovereignty. Those on the left have splitbetween those who
believe high standard agreements could not only generate
jobs at home but extend higher labor, environmental and
consumer standards further around the word, and those
who believe such agreements are destroying jobs and
hard-fought standards at home.

These realities are certain to condition any future
efforts to advance North Atlantic economic cooperation.
They underscore that whatever initiatives may be
proposed, they will need to show how they can be
more effective in generating economic opportunity and
confidence at home. This does not prevent some useful
steps to better cooperation, but it means that decision-
makers need to frame options differently today than ten
or twenty years ago. It means that they will need to be
more sensitive to approaches that appear to challenge
sovereign legal, judicial or regulatory processes. One
consequence of these changes is growing resistance,
from both right and left, to the “deep integration”
model of regulatory cooperation as it had been advanced
through TTIP.

Lessons from Previous Efforts

Over the last two decades, various efforts have been made
to unleash the fuller potential of the transatlantic economy
in ways that could reposition the United States and Europe
to address better the challenges and opportunities of a
changing global economy. Each initiative showed promise,
but ultimately each failed to achieve its goals. Before
engaging in yet another initiative, U.S. and European
decision makers would do well to reflect on lessons from
the past.

The Clinton Administration’s efforts to craft a big U.S.-
EU trade agreement remained stillborn due to criticism
by some that such a deal would be either “too big,”
meaning it could subvert multilateral trade negotiations
under the WTO, or “too small,” meaning that the EU
and the United States enjoyed such low tariffs that they
were essentially already engaged in free trade, so that the
benefits of a deal would be marginal, and that precious
time and energy would be better spent tackling high trade
barriers imposed by others.**

During the George W. Bush Administration, the two
parties created a Transatlantic Economic Council
that presided over a series of low-profile workstreams
intended to harvest the results of bilateral negotiations
on specific sectoral issues, but absent any overarching
goal. They found that it took considerable time and energy
even to negotiate on seemingly small sectoral issues, and
without a broader political goal, it was hard to strike
bargains across sectors.

The Obama Administration harbored greater trade
ambitions, focusing on the strategic potential of mega-
regional negotiations such as the TPP and TTIP. But a
number of important lessons can be drawn from this period
of trade negotiations.

First, for the Obama team the TPP took precedence
over TTIP. Yet TPP awakened anxieties that the United
States would be exporting jobs to Asia and importing
low-quality goods from Asia that did not meet U.S.
labor, consumer, health and environmental standards.
TTIP, on the other hand, held the promise of a high-
standard transatlantic deal that could give a U.S. President
needed leverage to negotiate higher standards with
Asian counterparts. Obama wanted to finish TPP first and
TTIP second. Reversing that sequence would have been not
only better politics, it could have achieved better results.

Second, the complexities of TTIP created a deep gap
between the aims of the partnership and what ordinary
citizens believed it would produce. This gulf has created
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a toxic public atmosphere, particularly in Europe, that
requires a fundamentally new narrative and approach.®
Third, secretive negotiating strategies from Brussels
and Washington awakened public anxieties and
galvanized opposition by labor, environmental and
consumer groups. Brussels changed course and began
to make its positions and goals public, but much too late.
Washington did little to change its traditional habits. Given
heightened public concerns, such secretive approaches
must be abandoned for an open and inclusive process and
proactive strategy of public engagement.

Fourth, on the European side, EU member states followed
the Commission’s lead, but did little to explain the issues
at hand, and showed little appetite to engage in vigorous
pan-European campaigning in the face of highly organized
pan-European opposition. Unresolved issues related to
the relative authority of the Commission and member
states when it came to some of the more intrusive issues,
such as Investor-State Dispute Settlement (ISDS) or
government procurement, created the image that TTIP
was a Commission power grab, which sapped support
among European societies.

Fifth, TTIP quickly became embroiled in traditional
U.S.-EU disputes, which meant that the original focus on
creating jobs and boosting growth was lost. Any future
negotiation must be geared directly and prominently to
lowering costs and increasing investment in ways that will
generate greater economic growth and better jobs on each
side of the Atlantic.

Sixth, TTIP conveyed the impression of a closed shop.
There was no provision for other key European or North
American partners to associate themselves with an
eventual deal, even though extended value chains across
EU and non-EU Europe, and across the NAFTA space,
have become increasingly important to the bottom line
of U.S. and European companies. Given the danger of
fragmentation today, as well as the looming reality of
Brexit, a new initiative should include, but go beyond, a
narrow U.S.-EU focus to embrace partners and allies across
the North Atlantic space.

Finally, given that tariffs on average are quite low across
the Atlantic, more was likely to be gained economically
through mutual recognition of essentially equivalent
norms and regulatory coherence. But this rendered TTIP
enormously complex and gave the impression that trade
negotiators might be prepared to bargain away basic rules
and standards that regulated, stabilized and legitimized

markets in ways each society had devised through its
own democratic procedures. Polls and protests in Germany,
Austria and other EU countries revealed deep public
skepticism about the pact. By May 2016 French President
Francois Hollande had come out publicly against TTIP,
charging the negotiations with “undermining the essential
principles of our agriculture, our culture, of mutual
access to public markets.”® Confronted with this rising
discontent, TTIP’s “deep integration” agenda reached its
political limits.

Moving Forward

These reflections offer some guidance and orientation
going forward.

The facts tell us that the transatlantic economy remains
central to the economic health of each side of the Atlantic,
but that its full potential has yet to be realized. Key
trends such as the changing nature of production, the
galloping pace of the digital economy, and the rise of
other competitors who may challenge basic principles
underlying U.S. and European participation in the global
economy all reinforce the need for strong transatlantic
ties. Yet to be successful, future efforts to draw the United
States and Europe closer together economically must
take account of past missteps while addressing popular
anxieties about the benefits of trade and globalization.

Faced with these fundamental global changes and
centrifugal domestic forces, the transatlantic partnership
simply must be more effective in generating economic
opportunity and confidence at home while engaging rising
powers in ways that strengthen and extend basic norms
and principles guiding the international system.

Any transatlantic initiative should meet some basic tests.
Will it generate jobs and growth? Does it respond to
popular anxieties, or is it likely to exacerbate them? Does
it assuage concerns about loss of sovereignty, ordoes it
enhance them? Does it take account of the opportunities
and challenges posed by the digital economy? Does it
take account of the changing nature of Europe beyond
the EU and of the growing importance of value chains
across the entire North Atlantic space? Will it position
each side of the Atlantic for a world of more diffuse power,
swift technological changes, billions of new workers and
consumers, and intensified global competition?

With these questions in mind, let’s turn to possible paths
forward for the North Atlantic economy.

CREATING A NORTH ATLANTIC MARKETPLACE FOR JOBS AND GROWTH 13




Three Paths Forward
and the Road to Nowhere

The Deep Freeze

One option is to keep transatlantic negotiations where
they are now: in the deep freeze. This approach would
simply recognize that for the foreseeable future the
obstacles are too high, and the incentives too low, for
either side of the Atlantic to invest much political capital
in any major transatlantic economic initiative. Small
single-issue deals might emerge, but nothing substantial.
Given current inertia and mutual distractions on each
side of the Atlantic, this is likely to be the default scenario
for the relationship going forward.

The obstacles to significant transatlantic negotiations
remain high. Even before Donald Trump was elected,
TTIP negotiations were struggling. Washington was
unwilling (and largely unable) to open public procurement,
or compromise on geographical indications, two primary
goals for the Europeans. The EU was unwilling to
compromise on genetically-modified organisms and
food safety standards, which meant that the agreement
had little to offer U.S. agricultural interests. Provisions
for investor-state dispute settlement were controversial
on both sides of the Atlantic. Public and interest group
opposition in Europe to the negotiations in key countries,
including Germany, was unusually high. That opposition
is likely to be even more fierce now, given widespread

European public antipathy towards the Trump
Administration.
Moreover, incentives for a revived transatlantic

negotiation are low. It seems unlikely that either side
would change its negotiating position in a way that would
make a TTIP-style agreement work.

The Trump administration is preoccupied with other
priorities, particularly China and NAFTA. It is unlikely to
ever accept the EU’s proposal for a multilateral Investor
Court System to resolve investment disputes. It is loath to
accept strong commitments on labor and environmental
standards, each of which would be essential to sell
the agreement to European publics. “Hire American,

Buy American” strictures will prove difficult. There is
concern that the Trump Administration could introduce
steel import tariffs, which would not just hit China, but
affect European firms as well.*!

The UK’s departure from the EU, in turn, is likely to
make the EU’s position less accommodating to the United
States. Even when TTIP negotiations with the Obama
Administration were active, European companies favoring
an agreement expended little energy championing it.
Those EU member states favoring the agreement also did
little in the way of intra-EU diplomacy to convince more
recalcitrant partners. Popular anxieties in Europe that a
transatlantic trade deal is simply a cover for the United
States to steamroll the “European way of life” are still
very much alive.

For all of these reasons, it seems unlikely that governments
or stakeholders on either side of the Atlantic are likely to
want to expend the necessary political capital to conclude
an ambitious US-EU agreement.

Europe’s wait-and-see attitude is being reinforced by
the Trump Administration’s approach to the NAFTA
renegotiation, which could be a precursor of U.S. positions
in other trade negotiations. Several U.S. demands with
regard to NAFTA (which are opposed by U.S. business,
as well as Canada and Mexico) are considered so
“extreme” as to raise the question of whether the Trump
Administration wants an agreement at all.*?

President Trump’s bellicose rhetoric on his fall 2017
trip through Asia has only reinforced European feelings
that they would have little to gain and much to lose by
reengaging the Trump Administration in any ambitious
transatlantic initiative.

For all these reasons, it is tempting to keep U.S.-EU
negotiations in the deep freeze. But what might be some
likely consequences?
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For starters, U.S.-EU trade squabbles could lead the
Trump Administration to play EU member states off
against each other. It would be tempted to disrupt EU-UK
negotiations and fast-track its own negotiations with the
UK. The EU, in turn, would be tempted to turn up the heat
on U.S. companies deemed to be skirting European tax or
anti-monopoly provisions, look to alternative bilateral
and plurilateral economic and political arrangements,
including with China, and to haul the United States
before the WTO on a growing number of cases. Those in
the European Union keen on increasing the EU’s global
influence relative to the United States on economic and
trade issues would be emboldened to fight Washington
on such issues as the precautionary principle and the
protection of geographical indications and cultural
products. Brussels would become more aggressive with
regard to longstanding transatlantic battles over whose
regulatory standards become international norms for a
wide variety of industries. The U.S.-EU Privacy Shield,
a fragile compromise enabling data flows to continue
across the Atlantic, would be a likely casualty, chilling
transatlantic commerce.

The political fallout from this set of circumstances
would harm EU-U.S. relations across the board. U.S.
and European officials would be doing little to boost
jobs or economic growth on either side of the Atlantic.
Economic anxieties and political prejudices would be
exacerbated, not eased. European differences over how
best to deal with the United States would be accentuated,
adding another fracture to Europe’s already fragile unity.
Losing the other as a key partner when each is trying to
hold China and other rising powers to greater account
with respect to global rules would weaken the ability of
either to uphold such rules global rules. Each would face
continued erosion of its respective consumer, labor and
environmental standards as it found itself with far less
leverage in a world of diffuse economic power.

In short, for a host of reasons, a ‘do nothing’ approach
would not freeze the issues, it would allow them to
fester. The result would be a downward spiral of mutual
recrimination. It would be worse than drift; it would mean
growing protectionism, U.S.-EU rivalry in third markets,
and the triumph of lowest-common-denominator
standards for the health, safety and welfare of Americans
and Europeans alike. Standing still means losing ground.

Unfortunately, in today’s political climate, the deep freeze
— and the contentious and acrimonious relationship likely
to accompany it — is a realistic scenario. But it is the road
to nowhere.

THREE PATHS AND THE ROAD TO NOWHERE

Pathway One: Cherry Picking

The United States and the EU could choose a middle path
between the Deep Freeze and ambitious negotiations.
Under this path, the two parties would abandon efforts
to strike a comprehensive TTIP deal in favor of “cherry
picking” wins on issues where both sides were already
close to agreement within the TTIP framework, or on other
issues where agreement seems high and opposition low.

The United States and the EU could, for instance, commit
to work jointly towards a tariff-only Free Trade Agreement,
eliminating all duties on traded industrial and agricultural
products. Given that most transatlantic tariffs are low (1-
4%), a focused tariff-only free trade agreement might be
achievable relatively quickly, and would have immediately
positive effects on jobs, investment, and profits. Because
the volume of U.S.-EU trade is so huge, eliminating even
relatively low tariffs could boost trade significantly. And
because since a substantial portion of U.S.-EU trade is
intra-firm, i.e. companies trading intermediate parts and
components among their subsidiaries on both sides of the
Atlantic, eliminating even small tariffs can cut the cost of
production and potentially lower prices for consumers.
The more intense the intra-industry component of trade
between two parties, like the one that characterizes U.S.-
EU commerce, the greater the effects and benefits of lower

FIGURE 6: THE DEEP FREEZE
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tariffs. Freer transatlantic trade without tariffs and with
lower technical barriers could translate into millions of
new jobs in the United States and Europe and improve
both earnings and competitiveness for many companies,
particularly small- and medium-sized enterprises.

Achieving a “Transatlantic Zero” deal may not be that
hard. When TTIP negotiations paused in January 2017,
negotiators had already exchanged offers to eliminate
duties on 97% of tariff lines, a large majority of which
would be phased out immediately upon entry into force
of the agreement or phased out quickly. The toughest
issues, where tariffs remain quite high, are for some
specific products in such categories as textiles and apparel,
footwear, and agriculture.* Tariffs on agriculture have
always been the major barrier to Transatlantic Zero, but
with agricultural trade growing across the Atlantic, and
with the United States being the largest importer of EU
agricultural products, now may be the time to take a bold
step forward. Where agricultural tariffs are high, phase-
out periods could be longer. Moreover, European and
American agricultural sectors would still remain implicitly
protected by a range of non-tariff barriers that are far more
important, lessening the political concerns that might
accompany a complete liberalization.**

When the Transatlantic Zero approach was being
considered some years ago, a number of studies attempted
to calculate its impact. A report by the European think tank
ECIPE in 2010 estimated at that time that Transatlantic
Zero could boost U.S. and EU goods exports each by 17% —
about five times more than under the U.S.-Korea free trade
deal ratified in 2011 - and boost annual EU GDP by up to
.48% and U.S. GDP by up to 1.48%.*°

Beyond Transatlantic Zero, Washington and Brussels
could also cherry pick other wins, both by looking at
possible low-level executive or inter-agency agreements
that are “under the radar” of high-level political attention,
and at promising elements from the TTIP negotiations.
For example, both sides have already identified steps
to reduce unnecessarily burdensome requirements and
delays at each other’s borders. They have already identified
potential compromises for certain issues so that final
agreement could be in sight. They have already negotiated
a dedicated chapter focused on small and medium-
sized enterprises, which, among other things, could help
small and medium-sized enterprises better navigate
the transatlantic marketplace through the provision of
enhanced online information and new mechanisms for
U.S.-EU cooperation. They also already agreed on the
importance of transparency and due process in trade
remedy procedures and competition policy;** public

affirmation of these principles would be reassuring at a
time of economic uncertainty and tension.

In the area of regulatory cooperation, U.S. and EU officials
already have found common ground on a number of
important good regulatory practices; made good progress
in developing approaches for facilitating forward-looking
regulatory cooperation in areas of common interest;
identified possible mechanisms for reducing unnecessary
burdens in transatlantic trade arising from redundant or
duplicative product testing and certification requirements;
negotiated provisions that would facilitate trade subject to
sanitary and phytosanitary import checks; and explored in
detail ways to enable stakeholders to participate more fully
in the development of product standards across the Atlantic,
and how to take into account those standards. Within the
TTIP framework, officials had already made good progress
on as many as nine sectoral chapters or annexes. Moving
forward in these areas, even without a comprehensive deal,
would generate positive momentum.*’

Critics may charge that the prospect of such agreements
between the Trump Administration and the EU would be
low. Yet within recent months the two parties have already
shown they can strike such deals, most recently on drug
regulations and on insurance.

In spring 2017 the U.S. Food and Drug Administration
(FDA) and the European Medicines Agency signed a mutual
recognition agreement on good manufacturing practices
(GMP) for active pharmaceutical ingredients.** The
arrangement will allow U.S. and EU regulators to utilize
each other’s GMP inspections of pharmaceutical and active
pharmaceutical ingredient manufacturing facilities to help
determine whether a facility is manufacturing high quality
drugs. The agreement covers a broad range of human drugs
and biologics and veterinary drugs with specific exclusions.

Strengthening use of each other’s drug inspection expertise
and resources will reduce duplicative requirements on
manufacturers of pharmaceutical products and allow
regulators to allocate resources more efficiently and where
they are most needed, benefitting public health. Until now,
the EU and the FDA sometimes would, in the same year,
inspect some of the same facilities even if the facilities had a
strongrecord of compliance. Under the new agreement, such
duplication should be the exception. Because of the deep
integration between U.S. and European pharmaceutical
companies, the U.S. FDA conducted about 40% of its drug
inspections over the last five years in the EU, even though,
as the agreement confirms, U.S. and European compliance
standards have been strong.* Reliance on each other’s
good manufacturing practice reports under this agreement
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should allow EU and U.S. regulators to better focus their
limited inspection resources on drug manufacturers in
countries where there is concern of higher health risk, for
instance China and India.*®

Moreover, this type of agreement achieves those objectives
without impinging on either side’s sovereign rights. Both
the FDA and the EU reserve the right to inspect at any time
and in any country. Moreover, because the EU currently
consists of 28 member states, the FDA is conducting
separate assessments of each country’s regulatory
authority, which it expects to complete by mid-2019. EU
assessment of U.S. regulators’ inspection capabilities was
completed in July 2017.

Similarly, after years of negotiation, the United States and
the EU signed an international agreement (the “Covered
Agreement”) that formalizes substantial regulatory
cooperation regarding the transatlantic insurance and
reinsurance sectors. The Covered Agreement creates a
legally binding framework for cross-border regulatory
cooperation premised on a finding that the signatories
have a regulatory system “substantially equivalent” to
each other.®® The Covered Agreement provides a federal
framework within which individual insurance regulators
in the U.S. states, which retain jurisdiction for insurance
(unlike banking and securities), can strike legally
binding international agreements with their European
counterparts. It establishes a legally binding framework
for providing mutual recognition and national treatment
to insurance and reinsurance firms seeking to conduct
transatlantic cross-border business. As such, it creates a
framework for the free flow of capital - and supervisory
information - in the insurance sector at the transatlantic
level. This is a significant achievement, particularly given
well-publicized U.S.-EU friction in other regulatory areas.?

In this area as well, each side has shown a capacity to reach
an agreement that improves efliciencies, reduces costs, and
facilitates transatlantic commerce without challenging
basic precepts of sovereignty. Neither agreement compels
either party to adopt the other’s system. Neither imposes
exactly the same regulation on both sides of the Atlantic.
Rather, each reflects the belief of the respective regulators,
supported by evidence, that the quality of drug inspections,
or the level of consumer protection regarding insurance, is
substantially equivalent in the EU and in the United States.

Other sectors show similar promise for U.S.-EU agreement:
automotive safety regulations; unique identification
of medical devices; fiber names and labelling, safety
requirements, and conformity assessment procedures
in the textiles sector; cosmetics; pesticides; chemicals;

THREE PATHS AND THE ROAD TO NOWHERE

information and communications technology; engineering;
and technical barriers to trade. The two sides could initiate
workstreams in which officials could chip away at workaday
issues and seek to capitalize on progress achieved both
within and outside the TTIP framework. The U.S.-EU High
Level Regulatory Cooperation Forum (HLRCF), established
in 2005, could be revived to allow regulators themselves to
promote best practices in such cooperation. Over time, case
by case agreements in these areas would build a significant
transatlantic ‘acquis’ that would influence regulatory
officials in many other areas of the world.

A logical framework for such efforts could be a revived
Transatlantic Economic Council (TEC), the cabinet-level
body formed in 2007 by the European Union and the United
States at the instigation of German Chancellor Angela
Merkel. Under the TEC, U.S. and EU officials sought ways
to advance transatlantic cooperation on regulatory affairs,
intellectual property, investment, secure trade, financial
markets regulation, and innovation and technology. Initial
TEC discussions generated concrete outcomes, including
common efforts to advance concerns regarding China,
including joining their cases in the WTO against China’s
unfair trade practices in auto parts.

FIGURE 7: CHERRY PICKING
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Resurrecting the Transatlantic Economic Council could
facilitate sector-by-sector agreements where they are
possible. The precedent exists, its legacy is Republican
rather than Democrat, it gives each side a high-level
platform from which to engage on common challenges,
and it offers an alternative to TTIP without falling prey
to inertia.There is much that could be achieved along the
cherry-picking road. But there are also some downsides.
Past could be prologue. Soon after the TEC was launched,
it became mired in intractable bilateral disputes over
how chickens should be cleaned and electrical appliances
should be approved. By the end of the Bush Administration
TEC meetings had become rather moribund, low-level
affairs where little was achieved. While cherry-picking
can ensure that important elements of progress are not
lost, unless there is high-profile will to compromise
and construct more meaningful arrangements, low-
profile sectoral arrangements are unlikely to do much
to boost jobs and economic growth, or to reposition the
transatlantic economic relationship for the challenges of
the future global economy. A low-profile exercise would
be unlikely to mitigate higher-profile U.S.-EU disputes
over privacy or tax rules. Both sides are already struggling
to put together a U.S.-EU engagement plan taking the
relationship forward.

Because it is a bilateral U.S.-EU approach, the cherry-
picking path also fails to take account of Brexit or the
dense connections the United States and the EU have with
countries in the wider North Atlantic space. For instance,
once the UK leaves the EU, it is unclear how it would relate
totherecent U.S.-EU pharmaceutical agreement.** And the
pharmaceutical industry of Switzerland, which is not an
EU member, is deeply intertwined through investments,
R&D and intra-company trade with the United States and
the EU, yet could be frozen out of U.S.-EU arrangements.
Greater attention needs to be paid to how such U.S.-EU
agreements can be reconciled with the deep linkages each
partner has with non-EU states and NAFTA members
Canada and Mexico.

Cherry picking could also run into President Trump’s
deregulatory agenda. Some officials in the Commission
are actually not averse to using as a baseline President
Trump’s mantra that for every new regulation, two should
be eliminated.** Progress is conceivable on isolated issues.
But even the Obama Administration, which was working
to strengthen labor and environmental regulations in
the United States, was castigated by TTIP opponents
in Europe as seeking to undermine European norms in
these areas. European critics will have an even easier time
galvanizing popular opposition to EU cooperation with
the Trump Administration.*

In short, the cherry-picking path could record
some important isolated achievements, particularly
Transatlantic Zero. Overall, it is inadequate to current
challenges. But in today’s political climate, it would be
better than the Deep Freeze.

Pathway Two: TTIP 2.0

Another pathway is to resume TTIP negotiations, albeit
with some modifications and improvements. There are
various reasons why this path may still be viable, despite
current ups and downs.

First, the economic and strategic rationale for an
agreement between the world’s two largest advanced
industrial economies has only grown stronger since
TTIP negotiations began in 2013. TTIP has the potential
to increase the trade and investment flows that fuel
economies and support high-quality jobs 8n both sides of
the Atlantic. An agreement between the United States and
the European Union would be the largest mega-regional
agreement in history. The European Commission has
noted that an agreement would boost the EU’s economy
by €120 billion, the U.S. economy by €90 billion and the
rest of the world by €100 billion. Moreover, since the U.S.
and the EU economies are similar in many ways, there is
more potential for job-winning innovation and growth and
less potential for low-wage foreign labor to undercut jobs.
According to an independent study, the increased level of
economic activity and productivity gains created by an
agreement will benefit the EU and U.S. labor markets, both
in terms of overall wages and new job opportunities for
high- and low-skilled workers.*

Second, TTIP is more than just another free trade
agreement. It offers the United States and the EU a
means to go beyond traditional trade arrangements to
forge understandings regarding mutual investment; open
services markets; non-tariff and regulatory barriers; basic
ground rules of the international economic order; and
new agreements in areas not yet covered by multilateral
regimes. All of these elements make TTIP a next-generation
economic negotiation that breaks the mould of traditional
trade agreements. At the heart of the ongoing talks is
the question whether and in which areas the two major
democratic actors in the global economy can address costly
frictions generated by their deep commercial integration
by aligning regulations and other instruments and setting
benchmarks for high-quality global norms and rules.

Third, if TTIP is to have real impact, U.S. and EU officials
would need to tackle behind-the-border non-tariff barriers
to transatlantic commerce. Since at-the-border trade
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tariffs are relatively low across the North Atlantic, as much
as 80% of TTIP’s total potential gains would come from
cutting bureaucratic and regulatory costs, liberalizing
trade in services, and opening public procurement.

According to Berden and Francois, the trade cost
equivalent (i.e., the synthetic ad-valorem tariff equivalent)
on all goods between the EU and the United States ranges
between 12.9-13.7%, with some sectors such as agricultural
products, beverages and tobacco, pharmaceuticals and
processed foods being considerably higher.?” They found
the trade-cost equivalent of services sector barriers overall
to range between 8.5-47.3%, and for business services and
financial services to be around 30% on average. When
one considers that the large majority of jobs in the United
States and across the European Union are in the services
sector, such barriers are significant.

Building down such barriers could offer a considerable
boost to transatlantic commerce. A report by the Dutch
firm Ecorys, commissioned by the European Commission,*
suggested that between 25-50% of these non-tariffs
barriers could be removed. In the most optimistic scenario,
U.S. exports would increase by 6.1% and EU exports by
2.1%. The benefits of removing non-tariff barriers could
also be exponential. According to a study from the Centre
for Economic Policy Research, eliminating 25% of non-
tariff barriers between the United States and the EU would
boost trade by 75% more than if only 10% of non-tariff
barriers were removed.*

Fourth, freeing the transatlantic services economy through
TTIP could be the single most important external initiative
either side could take to spur growth and create jobs on
both sides of the Atlantic. Services represent the sleeping
giant of the transatlantic economy. Most American and
European jobs are in the services economy, which accounts
for over 70% of U.S. and EU GDP. The United States and the
EU are each other’s most important commercial partners
and major growth markets when it comes to services trade
and investment. The services economies of the United
States and Europe have never been as intertwined as
they are today in financial services, telecommunications,
utilities, insurance, advertising, computer services, and
other related activities. Deep transatlantic connections
in services industries, provided by mutual investment
flows, are not only important in their own right; they are
also the foundation for the global competitiveness of U.S.
and European services companies. A good share of U.S.
services exports to the world are generated by European
companies based in the U.S., just as a good share of
EU services exports to the world are generated by U.S.
companies based in Europe.

THREE PATHS AND THE ROAD TO NOWHERE

Protected services sectors on both sides of the Atlantic,
however, account for about 20% of combined U.S.-EU GDP
— more than the protected agricultural and manufacturing
sectors combined. Major services sectors such as electricity,
transport, distribution and business services suffer from
particularly high levels of protection. TTIP negotiations
in this area have been tough. Yet a targeted opening of
services could present vast opportunities to firms and huge
gains to consumers in both the EU and the United States.
Removing barriers in these sectors would be equivalent
to 50 years’ worth of GATT and WTO liberalization of
trade in goods. Moreover, because the manufacturing and
services sectors are increasingly intertwined, liberalization
of services trade would enhance the competitiveness of U.S.
and European manufacturing firms as well.*

Fifth, an important rationale for TTIP was not just to
open transatlantic commerce, but to do so in ways that
gave both the United States and the EU greater leverage
with regard to third countries, particularly China. This
rationale has if anything become even stronger with the
advent of the Trump Administration. The EU shares many
of the Trump team’s frustrations with Chinese cybertheft,
its assaults on intellectual property, its efforts to pressure
companies into technology transfer arrangements, poor
implementation of its WTO obligation, and its overcapacity
in steel and potentially autos, robotics and other sectors of
the economy. Severe Chinese restrictions on investment
by U.S., European and other non-Chinese companies in
modern services, energy, agriculture and high-tech sectors
are a further shared concern. Both are wary of growing
investments by state-owned Chinese firms in Europe and
the United States. While the EU would almost certainly not
support an aggressive “unilateralist” approach to address
these problems, it is likely to participate in joint diplomatic
pressure and could be persuaded to join WTO complaints,
particularly if convinced that this was a way to head off U.S.
unilateral action.!

TTIP was not conceived as an anti-China instrument,
however, but as a way for the United States and the EU to
maintain high-standard rules for the global economy. By
reviving TTIP, they could move forward with this agenda.
Among TTIP discussions that could go beyond the WTO
or are not even on the WTO’s plate include negotiations
on mutual acceptance of standards; regulatory coherence/
co-operation and good regulatory practices; improving
transparency and establishing a framework for regulating
conformity assessment requirements; supporting small and
medium enterprises; creatingrules to facilitate participation
of business and civil society in the process; negotiations
on e-commerce, the internet, data protection and privacy;
competition policy; and, government procurement.
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Trump Administration, as well as European counterparts,
have each raised their concerns about China to new
levels. Each will need partners in dealing with China,
and each is the other’s best partner in this regard, both
with regard to overlapping interests and clout due to the
size of the U.S. and European markets. In addition, TTIP
is a bilateral negotiation, and the U.S. administration has
expressed a preference for bilateral negotiations. The
Trump Administration has also indicated that it does not
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like traditional trade agreements that it sees as causing jobs
to be exported. TTIP is a very different type of agreement
that does not suggest low-wage competition and seeks to
ease regulatory burdens, which should appeal to the new
administration. Finally, much of the TTIP agenda had to
do with building down unnecessary regulatory barriers to
transatlantic commerce, which should resonate with the
Trump Administration.

Finally, TTIP 2.0 is important because despite the bad press,
especially in Europe, the EU and the United States have
already made considerable progress toward finalizing an
agreement. As outlined earlier, the two sides have already
exchanged offers to eliminate duties on 97% of tariff lines,
finalized a number of negotiating chapters, and identified

Routledge, 2015).

The EU and the United States can still be pioneers for the
global economy, striking agreements around which others
can associate themselves. There is precedent for this. The
Information Technology Agreement negotiated by the
United States and the EU eventually became the basic
multilateral agreement in this area. And when the United
States and the EU finalized their Open Skies agreement on
transatlantic air transport in 2007, legal texts were created
enabling a range of additional countries, not only in Europe
but in other parts of the world, to implement provisions of
the agreement through separate accords.® If the two largest
economies succeed in establishing disciplines, common
standards, and best practices in these areas, the TTIP could
be a viable template for expansion of such rules to other
partners in the global economy.

TTIP 2.0 would have even greater impactif the United States
and the European Union made it clear that they would be
open to “docking” mechanisms enabling like-minded third
countries to associate with, or join, TTIP once a deal was
done. As the Obama administration was drawing to a close,
Brussels and Washington began to acknowledge that TTIP
could be designed as an “open platform,” yet neither ever
defined what that could mean in practice.®

Sixth, even in the new political context, one could make
the case that TTIP is the best path forward. First, the

landing zones for other important issues.

TTIP was not completed, however, and significant work
remains to resolve differences in several important areas of
the negotiations. These include:

»

how to treat the most sensitive tariff lines on both
sides;

how to expand and lock in market access in key
services sectors;

how to reconcile differences on sanitary and
phytosanitary measures;

how to encourage the recognition of qualifications to
facilitate licensing of experienced professionals;

how to improve access to each other’s public
procurement markets;

how to address standards and conformity assessment
procedures in ways that yield greater openness,
transparency, and convergence, reduce redundant and
burdensome conformity assessment procedures, and
enhance cooperation;

how best to ensure investor rights while preserving
the right of governments to regulate, including with
respect to dispute resolution mechanisms;

how and whether to include strong and effective
disciplines on labor and environmental protection;
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»  how to enhance digital market access and
participation across the Atlantic (and beyond),
notably in the areas of intellectual property, consumer
protection, data privacy, network access, network
security and internet governance, and standards (for
example, for e-health), while respecting legitimate
concerns about protecting privacy;

»  how best to promote transparent, open, and secure
energy markets; and

»  how to reconcile different approaches to trademarks,
generic names, and geographical indications.

If the Trump Administration and the European Union
decided to revive the TTIP negotiations, they would have
to address these issues. In the current political climate, that
could be a tough sell.

Negotiating mutual recognition of essentially equivalent
norms and regulatory coherence across a plethora of
agencies rendered TTIP enormously complex. It gave the
impression that trade negotiators might be prepared to
bargain away basic rules and standards that regulated,
stabilized and legitimized markets in ways that societies
on each side of the Atlantic had devised through their
respective democratic procedures. TTIP’s complexity
created a deep gap between the aims of the partnership
and what ordinary citizens believed it would produce. This
gulf has created a toxic public atmosphere, particularly in
Europe, and requires a fundamentally new narrative and
approach.

TTIP 2.0 must ease popular economic anxieties and fears of
diminished sovereignty, not exacerbate them. Negotiators
must convince key stakeholders that TTIP is not about
lowering high levels of safety, health, environmental,
labor and consumer protections in the EU or in the United
States, but rather about identifying where such standards
are essentially equivalent, or where regulators can
cooperate more effectively together, to facilitate jobs and
growth across the Atlantic and better prepare the United
States and the European Union to address greater global
competition.

That is likely to be difficult, given the Trump
Administration’s deregulatory agenda, its aversion to
including environmental, labor and social protections in
trade agreements, and its “Hire American, Buy American”
preferences that would make any effort to open public
procurement markets - the EU’s top TTIP priority —
extremely difficult. The Trump Administration is also
unlikely to follow the European Commission’s lead in
making its negotiating positions and goals public in
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response to widespread public anxieties about trade.
Moreover, the Trump Administration would almost
certainly want to rebrand a future U.S.-EU negotiation to
distinguish it from an Obama-style TTIP.

Given TTIP’s complexity, a TTIP 2.0 of ambitious scope is
also unlikely to come to fruition in the term of the current
European Commission, which ends shortly after the next
European Parliament elections in May 2019.

In short, political timetables, continued public opposition
in much of Europe, and the Trump Administration’s policy
preferences mean that for the time being, TTIP’s “deep
integration” agenda seems to have reached its political
limits.

A transatlantic initiative focused exclusively on the U.S.-
EU bilateral relationship also ignores the need to deal
with the transatlantic implications of Brexit, and the
importance of encompassing value chains across non-EU
Europe and NAFTA that have become of considerable
significance to U.S. and European companies. TTIP
conveyed the impression of a closed shop. There was no
provision for other key European or North American
partners to associate themselves with an eventual deal.
Given the danger of fragmentation today, TTIP 2.0 should

FIGURE 9: TTIP 2.0

Characteristics

» Seek Transatlantic Zero on Goods; open services markets;
public procurement; rules of origin

» Seek regulatory cooperation, sectoral agreements,
alignment on technical barriers to trade and sanitary and
phyto-sanitary measures

» Improve U.S. and EU position vis-a-vis third countries

Potential Impact

¥

Difficult to achieve with Trump and current European
Commission

¥

Toxic public reaction, especially in much of Europe

¥

Greater public anxieties regarding trade

X

ISDS a deal-breaker

¥

Little chance of progress re. labor/environment

¥

Does not address Brexit or wider European/NAFTA value
chains
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be more explicit in how partners and allies across the
North Atlantic space could link up with any eventual
agreement.

An Alternative Path: The North Atlantic
Marketplace

Each of the previous paths presents considerable challenges.
North American and European decision-makers might
consider an alternative - one that addresses the difficulties
of old approaches while taking account of new trends.

Under this path, European and North American decision-
makers would set forth a more compelling narrative about
the need to create a North Atlantic Marketplace®* that
focuses squarely on boosting jobs and growth in ways
that preserve sovereignty while ensuring that the North
Atlantic remains a rule-maker, rather than a rule-taker, for
the global economy.

The North Atlantic Marketplace would advance an activist
agenda instead of falling prey to inertia suggested by the
Deep Freeze option. It would be high profile politics, not
low-profile “cherry picking.” It would not be a warmed-over
TTIP, in fact it would abandon some TTIP fundamentals.
It would replace the TTIP framework with a new template
- a Jobs and Growth Agreement (JAGA) - that embraces a
different set of priorities. Finally, it would be multi-channel.
It would include, but go beyond, the single bilateral frame
of negotiations between the United States and the EU to
encompass a series of bilateral agreements with the United
Kingdom and other non-EU European allies and partners,
as well as Canada and Mexico.

Efforts to forge a North Atlantic Marketplace would be
guided by some basic principles.

First, the focus would be jobs and growth, not trade or
harmonized domestic regulations. It would prioritize
actions that would bring - and be seen to bring — direct
benefits to citizens on each side of the Atlantic in clear and
tangible ways. It would be motivated by the understanding
that our democratic, market-based systems must be seen to
be working to benefit our own people. Otherwise they will
not be supported at home and will have declining resonance
elsewhere around the world. It would change the message
about trade to one of creating jobs and protecting American
and European global leadership. %

Under this approach, transatlantic leaders would make
job creation and economic growth the centerpiece of
transatlantic cooperation by establishing the goal of
creating 5 million jobs in a North Atlantic Marketplace by

2025, and charting roadmaps with benchmarks toward that
end. They would begin by identifying immediate initiatives
that the United States, the EU and their partners could
take, in concert or in parallel, to spark job creation and spur
growth.

The goal of a North Atlantic Marketplace by 2025 would
not be to negotiate yet another preferential “free trade
agreement;” it would be framed by a more politically
relevant series of bilateral Jobs And Growth Agreements,
a discrete set of principles and tailored contractual
undertakings, agreed by sovereign signatory parties, to
advance strategies, together or in parallel, to promote jobs
and growth. Instead of focusing primarily on complicated
and drawn-out processes of regulatory convergence, JAGA
signatories would seek out practical areas where progress
could be made in relatively short time.

Of course, bilateral U.S.-EU negotiations would remain
quite central to the overall approach, given the size and
density of this economic relationship. A U.S.-EU JAGA is
likely to provide basic orientation to other North Atlantic
arrangements. But in the context of a North Atlantic
Marketplace, the U.S.-EU framework need not be a
reheated TTIP, nor would it need to be limited to a “single
undertaking,” or traditional trade negotiation, whereby
nothing is agreed until all issues are agreed. The United
States and the EU would instead focus single-mindedly on
agreements that can have direct and visible impact on jobs
and growth. They would forge and implement agreements
wherever possible, without allowing contentious issues to
block areas of agreement. This would allow the two parties
to harvest successes, as suggested under the “cherry-
picking” pathway, and also pursue those elements of the
previous TTIP discussions that seemed promising, without
being beholden to a single process in which the perfect
becomes the enemy of the good. Too many past attempts
to open the transatlantic market have failed because of this
dynamic.

The U.S.-EU commercial relationship will be an important,
yet not exclusive, foundation for the North Atlantic
Marketplace. In coming years, non-EU Europe will
become increasingly important to both the United States
and the European Union. Following Brexit, the United
Kingdom will become each party’s most important non-EU
commercial partnerin Europe. But countriessuch as Turkey,
Switzerland, Norway and Iceland are also important parts
of intra-European and North Atlantic supply chains and
value networks, maritime and air routes. And the potential
of Europe’s extended periphery is becoming even more
significant. The total output of the region is larger than that
of China and 60% greater than that of India. It is projected
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to expand more quickly than the eurozone. Strong secular
forces for growth include the build out of infrastructure
and the expanding middle class.®

Over time, separate bilateral JAGAs with these countries,
starting with developed Europe, could help North Atlantic
economies capitalize on opportunities and offer new
means of leverage to upgrade standards and norms while
integrating Europe’s periphery into a more integrated
North Atlantic commercial architecture. One shortcoming
of the narrow U.S.-EU TTIP framework was that it did not
do this.

It had been widely argued that allowing non-EU European
economies such as Norway, Switzerland, Iceland,
Liechtenstein, and Turkey to associate themselves with,
or even join, TTIP would not only have enhanced the
direct and indirect economic benefits of the deal, including
positive spillover effects, but also its soft power benefits
in terms of extending norms and rules beyond the United
States and the European Union. As mentioned earlier, only
late in the TTIP negotiations did Brussels and Washington
begin to acknowledge that TTIP could be designed as an
“open platform,” without ever defining what that could
mean.

A North Atlantic Marketplace would provide concrete
mechanisms to include non-EU European countries in a
broad North Atlantic commercial architecture. It would
supplement the U.S.-EU track of negotiations with a series
of complementary bilateral tracks with other North Atlantic
partners.

For instance, U.S. and EU leverage would be further
enhanced if they would be prepared to devise mechanisms
by which third countries can align or accede to a U.S.-
EU JAGA, or to design disciplines that are potentially
inclusive for third countries, such as inviting others to
join in a U.S.-EU Zero Tariff deal or in certain sectors of
such an arrangement, or devising a uniform set of rules
of origin that would apply to all of their preferential trade
agreements, enabling others to access both the EU and U.S.
markets by complying with the requirement of either one
of them. If a critical mass of participants develops, benefits
could be extended to all WTO members on a most-favored-
nation basis. Here again, there is precedent for this. This
plurilateral approach was successful in negotiations leading
to the 1997 Information Technology Agreement. Such
arrangements could also generate potential positive effects
for emerging economies, through increased global demand
and greater transatlantic regulatory compatibility, which
would help them manufacture products that meet U.S. and
European standards and requirements.
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Such an approach would be significant with regard to each
party’s relations with Switzerland, for example. The EU
is Switzerland’s main trading partner and Switzerland
is the EU’s third trading partner after the United States
and China. The EU and Switzerland are also among each
other’s top destinations for foreign investment. Swiss firms
are deeply integrated into intra-European and transatlantic
value chains, especially in chemicals/pharma and
medicinal products, machinery, instruments and watches
and jewelry. Switzerland also has one of the largest asset
bases in the United States of any nation at $1.4 trillion
(mainly in services like insurance and financial services,
but also pharmaceuticals). Swiss-owned affiliates were the
largest foreign source of R&D in the United States in 2014
(the last year of available data), accounting for $10.6 billion
in R&D spending, which was a quarter of the European
total. Swiss companies based in the United States directly
employ almost half a million Americans.®’

WhileaU.S.-Switzerland JAGA would be tailored to bilateral
issues, it could use as orientation the series of bilateral
sectoral agreements Switzerland has forged with the EU
on issues ranging from public procurement, agriculture
and air and land transport to scientific research, taxation,
professional training and combating fraud. It could provide
an important flanking measure to an eventual U.S.-EU
arrangement, and perhaps could be extended to an EFTA-
U.S. deal.

A 2014 study found that a EU-U.S. agreement on its own
would be likely to damage the Swiss economy, whereas
if such an agreement would be flanked by EFTA-U.S.
agreements, the Swiss economy would benefit. A U.S.-
EU agreement that featured convergence in EU and U.S.
regulatory standards would also benefit the Swiss economy,
since Switzerland, through its mutual recognition
agreement with the EU, is already streamlining and
harmonizing its regulations with those of the EU, and so
might be expected to actually benefit more from any most-
favored-nation spillovers than would other third countries.
A comparable EFTA-US agreement would more than offset
the discriminatory impact of a purely bilateral EU-US deal.
An EFTA-U.S. deal could mean a bump of between 1.74% -
2.87% of Swiss GDP.®® That underscores the importance of
a broader architecture that includes, but ranges beyond, a
U.S.-EU deal.

The fortunes of U.S. and European companies, workers
and consumers are also directly tied to a variety of
dynamic regional value chains with NAFTA partners
Canada and Mexico, similar to those that EU member
states conduct among themselves. Moreover, Canada and
the EU have recently signed a Comprehensive Trade and
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Economic Agreement (CETA), and Mexico and the EU are
negotiating to modernize their current bilateral “Global
Agreement.” Spotlighting the way these value chains
create jobs and boost growth will enhance the importance
of an initiative that ranges beyond TTIP and offers an
opportunity to engage non-EU European partners as well
as Canada and Mexico. Here too, a possible option could
be for Canada and Mexico to individually sign accords
that define their relationship to a U.S.-EU JAGA.

The North Atlantic Marketplace could conceivably
include all members of NAFTA, all members of the EU,
all members of EFTA, and all members of NATO. It would
seek to build synergies rather than competition among
the disparate strands that now threaten to fragment
European and North American economic ties in ways
that can enhance prospects for growth and jobs. A broad
initiative would provide an umbrella under which each of
the five evolving pillars of the North Atlantic Community
(UK-EU; UK-US; US-EU; US-EU-non-EU Europe;
Europe-NAFTA) can be strengthened during this period
of turbulence. It would seek to identify and harness
potential synergies among these various tracks, rather
than allow them to proceed without any sense of overall
direction. Such an approach would also take account of
the fact that the value chain map of the North Atlantic
economy is broader than the institutional map of the U.S-
EU relationship.®®

What’s in a JAGA?

Notionally, a JAGA might have five baskets. The specific
content is likely to vary according to particular issues or
opportunities of relevance to bilateral signatory parties.

In a first basket of issues, signatories could explore how
they can work more effectively on workforce development,
help small- and medium-sized enterprises that are the
source of most jobs, boost innovation economies, and take
advantage of the transatlantic digital economy.

A second basket could look at where these goals could
be advanced through such bilateral trade measures as
lowering tariffs or removing restrictions on job-creating
investments.

In a third basket, signatories would affirm their
mutual commitment to the sanctity of democratically
established and transparent domestic laws, including
those with respect to disputes between foreign private
investors and domestic public authorities. A JAGA
would separate investment issues from trade issues
and jettison those attributes, such as investor-state
dispute settlement (ISDS) provisions, that have been the

subject of intense criticism on both sides of the Atlantic.
A JAGA with a country like Turkey or Mexico could
be tailored to include investor right provisions, but
with prospects for graduation once there is strong and
consistent adherence to the rule of law, thus offering new
tools of conditionality regarding domestic reforms in
those countries.

A fourth basket would reverse previous priorities with
regard to regulatory cooperation. Before, the emphasis
was on reducing costs to companies and boosting trade;
helping regulators was a distant second rationale. Under
a JAGA framework, bilateral regulatory cooperation
would be about helping regulators become more efficient
and effective at protecting their citizens in ways that
are democratically legitimate and accountable, and not
primarily about removing or reducing non-tariff barriers
to trade. It would be about helping regulators do their job;
any positive economic gains that might result would be
important, but secondary, results. It would recognize,
however, that if regulators are to do their job better, they
need to take better account of the deeply intertwined
nature of transatlantic commercial connections, through
more effective regulator-to-regulator dialogue and
cooperation.”

Such cooperation would also be limited to regulations and
standards that directly apply to goods and services traded
between the two parties. Laws and regulations that go
to predominantly domestic matters, such as those on
working hours, wage levels, air pollution standards, etc.,
would be set explicitly outside the scope of any general
disciplines on regulatory cooperation, even though those
measures may have an indirect effect on trade. Such
cooperation would also apply solely to executive agencies,
not legislative bodies.

Inafifth basket, signatory parties would seek to align their
efforts with regard to third country issues. They could
leverage their commitment to regulatory principles and
mutual obligations by affirming that they would welcome
other countries undertaking similar disciplines, either by
associating themselves with the document or replicating
those obligations and principles in other agreements. It
will be difficult to open some regulatory arrangements
to third parties. But countries may be able to join or
attach themselves to some provisions.” Here again, there
is precedent. When the United States and EU finalized
their Open Skies agreement on transatlantic air transport
in 2007, for instance, a number of additional countries,
not only in Europe but in other parts of the world, were
able to implement provisions of the agreement through
separate accords.
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The five JAGA baskets

BASKET I:

In a first basket of issues, JAGA signatories would identify
immediate initiatives that they can take directly together,
in parallel, or in cooperation with key stakeholders in the
short run to spur job creation and growth. The following
areas would be worth consideration:

Workforce Development: Both sides of the Atlantic
are struggling to various degrees with growing income
disparities, low workforce participation rates, skills gaps,
the impact of automation and the digital revolution on jobs
and the nature of work, and the effect of competition from
other locales with relatively low labor costs on jobs and
employment. Given that European companies investing in
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the United States employ millions of American workers and
are America’s leading source of onshored jobs, and that U.S.
companies investing in Europe employ millions of European
workers and are Europe’s leading source of onshored jobs,
it makes great sense that an ongoing public-private process
involving U.S. and European stakeholders should look at
how to better prepare workers for future jobs and changes
in the workplace. Such an effort could explore a range of
topics, including apprenticeships and related employment-
based training, matching educational outcomes with
employment needs, recognizing certifications, preparing
for new technologies, and sharing best practices in data
collection and transparency about job markets and
training. The Trump Administration has shown itself open
to such ideas, and a number of U.S. states and European

FIGURE 10: THE NORTH ATLANTIC MARKETPLACE

Characteristics

» Drop TTIP in favor of a focus on jobs and growth in the North Atlantic.

» Multi-channel initiative, not a ‘single undertaking’ limited to U.S.-EU

» Seek series of bilateral Jobs and Growth Agreements, not only U.S.-EU but also U.S.-UK, UK-EU, U.S.-non-EU Europe, EU/Canada/

Mexico etc.

Five baskets:

1. Jobs and growth: workforce development; SM Es; innovation economy; digital economy.

2. Tackle trade barriers to these goals.

3. Split investment from trade; exclude ISDS; affirm the primacy of domestic law.

4. Regulatory cooperation should focus on helping regulators become more efficient and effective at protecting their citizens in

ways that are democratically legitimate and accountable, and not primarily about removing or reducing non-tariff barriers to

trade. Take account of ‘transatlantic’ costs and benefits. But limit to goods and services traded between the two parties. Apply

only to executive agencies, not legislative bodies.

5. Align policies toward third countries such as China.

Potential Impact

» Recognizes new dynamics of Europe/Brexit

» Seeks to build synergies among the evolving pillars of the North Atlantic space

» Directly addresses anxieties about jobs and growth

» Addresses popular critique of ISDS

» Offers a different and more sustainable rationale for regulatory harmonization

» Addresses concerns about lower third country standards; repositions North America and Europe as rule-makers

» Difficult to manage/different tracks

» Requires high level support, not limited to trade officials
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regions have had successful experiences with these types
of partnerships.”

Small and Medium-Sized Enterprises (SMEs). Small and
medium-sized enterprises are the main engines of job
creation and innovation on both sides of the Atlantic. Yet
only a small fraction of the 50 million SMEs in the United
States and Europe engage in commercial activity across the
Atlantic. There is much untapped potential here. Regulatory
divergences and duplicative red tape are especially
burdensome for SMEs. They can find it particularly
difficult to absorb the cost of building a product to different
European and U.S. standards or undergoing multiple
inspections of a manufacturing facility. Such costs can be
an insurmountable barrier for SMEs wishing to engage in
transatlantic commerce. Governments could build on the
draft SME chapter from TTIP with a stakeholder-driven
process that works to lower barriers and capitalize on
opportunities for SMEs.”

The Digital Economy: The transatlantic economy is
undergoing an unprecedented digital transformation.
It is reshaping how we buy, sell, learn, work and play. Its
potential is enormous. Digital flows have become the
lifeblood of world trade and the global economy, and cross-
border data flows between the U.S. and Europe are the
highest in the world. Whether through digitally-enabled
services, e-commerce, the growing app and bot economy,
data flows, social media, or submarine cables crisscrossing
the Atlantic, the transatlantic digital economy has
quickly become a major force in global commerce. Digital
transformation is becoming the single most important
means by which both sides of the Atlantic can reinforce
their bonds and position themselves for a world of more
diffuse power and intensified competition. Yet digitization
not only faces barriers in both Europe and the United States,
it also confronts societies on each side of the Atlantic with
a host of legal, economic, societal and normative questions.

Each side of the Atlantic faces a divide between economic
sectors pushing towards the digital frontier and those
lagging behind. Some of the most important hurdles to
digital commerce are actually conventional barriers rooted
in the analog economy, such as onerous customs procedures
and duties, basic differences among postal regimes, and
traditional barriers to services trade. Simplifying and
aligning such standard regulations could go far to enhance
the efficiency of transatlantic and global digital trade.”

Perhaps the most significant challenge facing both the
United States and Europe is the potential impact of the
digital economy on jobs and the nature of work. Forecasts
vary widely. Some see boundless opportunities in previously

unimagined job categories, enhanced productivity and
liberation from mundane routines. Others project massive
dislocation and unemployment, widening skills gaps and
growing income disparities.

Each side of the Atlantic is also challenged by a range of
cyberthreats. A decade ago, malicious digital activities
did not register at all on the list of major threats to U.S.
national security compiled by the Director of National
Intelligence. In 2015, they ranked first. Public-private
resilience partnerships are especially urgent because U.S.
and European companies are the world’s leading targets of
cyberattacks by states, terrorists and criminals.

These examples underscore that the United States and
Europe face a number of common challenges in the digital
world. Yet the transatlantic digital economy is also held back
by basic EU-U.S. differences on a range of issues, including
privacy and personal data protection, rules regarding
hate speech and fake news, and intellectual property
protection. Avoiding a transatlantic digital divide is highly
important to economies on both sides of the Atlantic.
Initial cooperative activities could focus on such issues as
e-labelling and e-accessibility, as well as standards related
to cloud computing and the Internet of Things. Tougher
issues await, such network neutrality rules, data protection
rules, intermediary liability, online copyright protection
and related exceptions and limitations, and competition
law and policy.”

The Transatlantic Innovation Economy: North Atlantic
flows in research, development and innovation are the
most intense in the world, and essential to such leading-
edge sectors as biotechnology and nanotechnology, which
in turn have the potential to deliver hugely significant
economic benefits across the entire economy, just as
electricity, computers and mobile phones have done in
the past. In 2014 U.S. companies invested $31 billion in
research and development in Europe, a record annual total,
representing 60% of total global R&D expenditures by U.S.
companies abroad. R&D spending by European companies
in the United States was even higher, totaling $42 billion,
and accounting for 75% of all R&D performed by majority-
owned foreign affiliates in the United States.

Non-EU economies such as Switzerland and soon the UK
are major investors in the U.S. innovation economy, another
reason why abroader North Atlantic Marketplace, including
but ranging beyond the U.S.-EU partnership, is important to
both Americans and Europeans. Swiss-owned R&D in the
U.S. totaled $10.6 billion in 2014, a quarter of total European
affiliate R&D in the United States. An additional 17.3% was
attributed to British affiliates.”
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Continued high levels of innovation will be essential to the
ability of the United States and Europe to recover from the
economic crisis and to prosper in today’s highly competitive
and connected global economy. To remain competitive, the
United States and the EU must work together to support
and accelerate innovation, setting an example for other
countries to follow. The prosperity of Americans and
Europeans alike will be increasingly dependent on the
strength of their knowledge links to each other and to other
global hubs of innovation and ideas.

Under a JAGA, the United States and the EU could revive,
and consider expanding, their Innovation Dialogue
to NAFTA partners and non-EU European partners,
to accelerate efforts to spur growth, productivity and
entrepreneurial activity, including by sharing best policy
practices and ways of improving the policy environment
for innovative market activities on each side of the Atlantic.
They could build on links that have been developed, for
instance, between the EU’s Horizon 2020 program and
U.S. research agencies, universities and other institutions.
They could affirm earlier joint statements of innovation
principles to guide the transatlantic innovation economy
and serve as the basis for globally focused cooperation on
investment, intellectual property rights (IPR), indigenous
innovation policy, state-owned enterprise behavior, ICT,
raw materials and the adoption by key emerging economies
of policies that are supportive of balanced and sustainable
global economic growth. Such a process should involve
close consultation with business and other stakeholders.

JAGA partieswould seek to align theirregulationsregarding
IPR. According to Business Europe, a convergence of TPR
regulations between the EU and the United States could
generate an increase in national incomes of $1.1 billion in the
EU and $4.8 billion in the United States. Signatory parties
would also seek to speak with a strong common voice on
the importance of respect for IPR globally. The United
States and its European partners face a major challenge
in addressing calls from those who do not have a shared
understanding of the concept of intellectual property — a
fundamental pillar of the transatlantic economy. Nowhere
is the erosion of such rights, and the diminishing ability of
the transatlantic partners to halt such erosion, as visible as
the November 2017 decision by the remaining 11 partners
of the Trans-Pacific Partnership (TPP) to move forward
with a new trade agreement, without the United States, by
dropping 11 intellectual property provisions upon which
Washington had insisted.

The United States and the EU have cooperated in
strengthening global protection of intellectual property
rights, including through the provision of training and
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technical assistance to other countries. Given the stakes
involved in anti-counterfeiting and piracy, the United States
and the EU, along with the private sector, should continue to
press for full respect for IPR in third countries. U.S. JAGAs
with the UK and other European partners could reinforce
this commitment. Through international organizations and
directly, JAGA parties could:

»  Engage developing countries in formulating
intellectual property policies and enforcement
strategies that ensure “win-win” outcomes both for
IPR holders and national interests.

»  Achieve convergence between U.S. and EU patent
regulation.

»  Engage with industry and consumer representatives
to examine how IPR protection can be effective in the
digital age.

»  Develop a joint agenda for dealing with counterfeiting
and piracy around the world and bring joint legal
action against such abuses at the World Trade
Organization.

Fighting Economic Crimes: Money laundering, corruption,
terrorist financing, sanctions violations and other economic-
related criminal activities represent the shadow side of the
North Atlantic Marketplace. As these activities grow and
are powered by new digital possibilities, JAGA parties could
commit to engaging more effectively together to tackle these
issues across the Atlantic space, and cooperating better on
these issues within broader international organizations
and groupings.

BASKET II:

In this basket, JAGA signatories would look at areas where
jobs and growth can be advanced by reducing trade tariffs
and other barriers to job-creating investments, and by
liberalizing services.

Transatlantic Zero: Achieving tariff-only Transatlantic
Zero tariff agreements, which would eliminate all duties
on traded industrial and agricultural products, remains a
viable option on the road to a North Atlantic Marketplace,
especially if such arrangements could be extended to non-
EU European partners. As discussed earlier with regard to
the “Cherry-Picking Path,” given that U.S.-EU tariffs are
generally low, a focused tariff-free trade agreement could
be achieved relatively quickly and would have immediately
beneficial effects on jobs, investment and profits, since a
substantial portion of transatlantic trade is intra-firm, i.e.
companies trading intermediate parts and components
among their subsidiaries on both sides of the Atlantic. When
TTIP paused in January 2017, negotiators had already
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exchanged offers covering 97% of transatlantic trade. Freer
transatlantic trade without tariffs and with lower technical
barriers could translate into millions of new jobs across
the North Atlantic space and improve both earnings and
competitiveness for many companies, particularly SMEs.

Reduce Trade Obstacles: Under the previous TTIP
framework the United States and the EU had already
identified steps to reduce unnecessarily burdensome
requirements and delays at each other’s borders. They also
agreed on the importance of transparency and due process
in trade remedy procedures and competition policy. A U.S.-
EU JAGA could move forward with these understandings.
Using that set of understandings as a basis for bilateral
JAGAs with other North Atlantic partners could have
additional impact.

Open Services Markets: Efforts to break down services
barriers would have the single greatest direct impact on
jobs on each side of the Atlantic. As was discussed earlier,
North America and Europe are each other’s most important
commercial partners and major growth markets when it
comes to services trade and investment. North Atlantic
services economies have never been as intertwined as
they are today in financial services, telecommunications,
utilities, insurance, advertising, computer services, and
other related activities. Deep transatlantic connections
in services industries, provided by mutual investment
flows, are not only important in their own right; they are
also the foundation for the global competitiveness of U.S.
and European services companies. A targeted opening of
services could present vast opportunities to firms and huge
gains to consumers in both the EU and the United States.
Removing barriers in these sectors would be equivalent to
50 years’ worth of GATT and WTO liberalization of trade
in goods.

BASKET IlI:

A Different Approach to Investor-State Dispute Settlement.
Under this basket, JAGA signatories would affirm their
mutual commitment to the sanctity of democratically
established and transparent domestic laws, including those
with respect to disputes between foreign private investors
and domestic public authorities. A JAGA would separate
investment issues from trade issues and jettison those
attributes, such as investor-state dispute settlement (ISDS)
provisions, that have been the subject of intense criticism
on both sides of the Atlantic.

The ISDS provisions that had been contemplated for
TTIP have their origin in an extra-territorial system of
arbitration, developed over five decades and anchored
in bi- and multilateral treaties, intended to protect

foreign investors from predatory expropriation by states,
particularly where rule of law, or institutions upholding it,
are weak. Most countries have investment protection rules
with ISDS in place; thousands of such treaties are in force
worldwide.

Over time, however, the system has evolved so that foreign
investors are able to argue that a domestic measure violates
the international treaty under which their investment
operates. This could include not just for arbitrary and
capricious government actions, but also adverse regulatory
changes, even if the impugned policy applies to foreign and
domestic investors alike and is decided under established
and legitimate procedures of democratically established
standards of signatory countries that have fully developed
and transparent systems of law.”” The ISDS texts under
discussion via TTIP followed this model, and would
have given foreign firms the right to bring claims against
sovereign governments before extrajudicial tribunals of
three private-sector lawyers if they believe they had not
been given ‘fair and equitable treatment.” Under these
provisions, domestic citizens or entities would not be
able to participate meaningfully, and appeal would not be
possible.”

Through ISDS, foreign investors alone are granted the
ability to bypass robust, nuanced, and democratically-
responsive U.S. and European legal frameworks. No less an
authority than John Roberts, the Chief Justice of the U.S.
Supreme Court, has warned that ISDS arbitration panels
hold the alarming power to review a nation’s laws and
“effectively annul the authoritative acts of its legislature,
executive, and judiciary.” ISDS arbitrators, he added, “can
meet literally anywhere in the world” and “sit in judgment”
on a nation’s “sovereign acts.””” By allowing investors to
bring disputes to a panel of three corporate lawyers that
canjudge the actions of sovereign governments, the current
ISDS system shifts multinational corporations’ investment
risks onto the public.®°

Stillborn Alternatives. A number of alternatives to ISDS
have been proposed, but all are problematic.

One proposed alternative would be to consider the fixes to
ISDS that were incorporated into the EU-Canada CETA
deal: appointing public judges rather than relying on
panels of corporate lawyers; instituting an appeals system;
and tightening the language on what constitutes ‘fair and
equitable treatment’ for foreign investors. But so many
questions have arisen over the legitimacy of the investment
court system that the investment chapter has not been
included as part of the provisional implementation of
CETA, and is unlikely to survive. And if such provisions
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are unlikely with Canada, they are even less likely with the
United States.

A second proposed alternative is to replace ISDS with an
Equitable Investment provision that would fix the ISDS
double standard.® Instead of foreign investors enjoying
rights that domestic investors, unions and environmental
groups don’t, such a provision would level the playing field.
Just as an investor can now ask a tribunal to determine
whether capital controls violate a state’s obligations,
unions would have recourse on collective bargaining
rights, environmental NGOs could challenge weak carbon
emissions plans, or domestic investors could complain
about preferential treatment received by wealthy foreign
companies. Proponents argue that these rulings will allow
citizens to name and shame bad governments without
compromising sovereignty, and would give domestic
courts ultimate jurisdiction to accept or reject arbitrational
rulings.® This alternative, however, does nothing to address
the challenges to sovereignty, democracy and the rule of
law that are at the heart of the matter. It simply extends the
privilege of extra-judicial recourse beyond foreign investors
to a panoply of differing interest groups.

A third proposed alternative is that of a single multilateral
dispute settlement system, with permanent adjudicators
and an appeals tribunal, designed to be open for
inclusion of any existing or future investment treaty. The
European Commission presented this idea in July 2017 to
representatives from 60 leading trading nations meeting
at the United Nations Commission on International Trade
Law in Vienna. The United States and Japan, however, flatly
rejected Brussels’ plan. Even if the EU gains some traction
with this notion, it would take a decade or more for it to
become operational, and it is simply a non-starter with the
Trump Administration, rendering moot its relevance for
either a revived TTIP or for a North Atlantic Marketplace.®

ISDS: Shouldn’t Do It, Needn’t Do It. Given the extreme
controversy surrounding ISDS as related to TTIP, and
the lack of viable alternatives, the United States and its
European partners would be well advised simply to drop it
from consideration. ISDS is unlikely to provide either the
United States or Europe with any significant benefits, and
whatever benefits might accrue are unlikely to outweigh
the associated costs.®* There are a number of political,
economic and legal reasons why.

Politically, voters on each side of the Atlantic have opted
for leaders favoring local and national identities and
demanding greater democratic control and accountability.
On the right, nationalists and nativist populists believe
such agreements are destroying sovereignty. On the left,
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there is a groundswell of support for those who believe such
agreements are destroying jobs and hard-fought standards
at home.®® Proposing trade deals that appear to grant special
rights to foreign investors would alienate people further,
and are likely to derail future transatlantic partnerships.
The fact that a deal with such positive potential such
as TTIP could be reduced to a debate about investment
protection should be a warning to governments that they
must avoid efforts that could lead voters to believe they
are favoring large multinationals over their own citizens,
which, as we have seen, is certain to generate a backlash
against any deals across the Atlantic.

In addition, the Trump Administration has already
signaled through its NAFTA negotiations that it considers
ISDS a dead letter. It has proposed that such arbitration
be voluntary, essentially arguing that the U.S. government
should not be in the business of encouraging investment
abroad when its priorities are at home, and that provisions
such as ISDS that protect American companies against the
risks of investing abroad are effectively providing them
with an unfair taxpayer-funded subsidy. Many Democrats
share this view, and say they will vote against a revised
NATTA deal unless the ISDS provision is dropped. 200 U.S.
scholars signed a letter urging that ISDS be dropped from
NAFTA and other U.S. trade deals.*

Another political argument that had been made to include
ISDS provisions within TTIP was that it was important to
give the EU and the United States leverage with regard to
protecting their companies’ investments in third countries.
If the United States and the EU could not agree on an ISDS
arrangement, so went the argument, how could either hope
to reach such agreements protecting their investments in
countries like China?

This argument may still be valid with respect to countries
such as India, which in 2016 unilaterally scrapped some
50 bilateral investment treaties with countries all over the
world, including 23 EU member states. But China has not
expressed similar concerns; in 2015 it signed an investment
treaty with Australia that included ISDS - even though
Australia had refused to include ISDS provisions into its
own bilateral free trade agreement with the United States.
Beijing has expressed interest in an investment treaty with
the EU and not indicated any concern with including ISDS
provisions as part of such an agreement® ISDS provisions
may still be needed in a JAGA with Turkey (see Section V),
perhaps with periodic review mechanisms. But the goal
would be to reach a point where each party does not believe
it must resort to such mechanisms because it has confidence
in the strength of the other party’s domestic law.

In addition, if the political costs of including ISDS in North
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Atlantic deals are likely to be high, the economic benefits
from such a provision are likely to be low. There is little
empirical evidence that investment treaties containing
ISDS actually promote FDI in any significant way. Data
show that such agreements do not spur investment,
particularly across the Atlantic, where the rule of law and
institutions supporting it are strong. In short, the costs
aren’t worth the minor benefits. #

Moreover, if the political and economic reasons for not
moving forward with ISDS within the North Atlantic
space are strong, the legal reasons are even stronger. To
cite the scholars’ letter mentioned earlier:

If the main historical purpose of ISDS has been to
act as a substitute for poor judicial systems, it is
not clear why it must be included in agreements
between countries that have strong judicial
systems anchored by respect for the rule of law.
This is the case across the European Union and
the United States. While critics could point to
cases where justice has not been served on both
sides of the Atlantic, such cases are exceptions
to the rule, and even in such cases the judicial
process on each side offers various measures of
oversight, recourse and appeal. Property rights,
and enforcement of contracts, are protected
under the U.S. Constitution and in the laws of the
European Union and its member states.*’

The United States and Australia used this rationale when
they decided not to include ISDS in their 2005 free trade
agreement. Australia pointed out that developed economies
with advanced domestic legal systems do not need ISDS-
type clauses because their domestic court systems have an
established record of upholding the rule of law.”

This was also the logic behind the European Parliament’s
2013 vote to clarify that future EU investment agreements
should include ISDS only “[iln the cases where it is
justifiable.” And it was the argument used by former EU
Trade Commissioner Karel De Gucht, who stated that
the EU did not need to push for ISDS with partners with
well-developed legal systems, like the United States: “[o]
bviously you need [ISDS] when it is an agreement with a
third country that does not have a properly-functioning
judicial system, where one can have doubts about the rule
of law.” The United States is not such a country and nor
are any of the EU member states that do not currently
have Bilateral Investment Treaties (BITs) with the United
States.”

In fact, this was the very argument made by Germany when

the proposal to include ISDS within TTIP first came up.
Berlin opposed the idea, arguing that strong legal systems
on each side of the Atlantic made such provisions moot,
even though Germany had no BIT with the United States.

The soundest alternative, therefore, is offered by the U.S.-
Australia trade agreement, which affirms the sanctity of
each party’s domestic legal system, and states that investor-
state disputes are to be settled within each country’s
domestic court system.

If European or American actors believed that the other
party’s system of rule may not be sufficiently robust, the
appropriate recourse would be to insist that that party’s
legislature, pass implementing legislation securing a right
to access their courts for certain violations - but not to
include ISDS in a transatlantic deal itself.”

This conclusion has been further reinforced by the May
2017 decision of the European Court of Justice that
investment dispute mechanisms, as well as non-direct
foreign investment, were areas of “mixed competence”
among the European Commission and EU member states.
This means that international agreements addressing
these issues must be approved not only by the European
Parliament but by almost 40 other parliaments within the
European Union. Trade, on the other hand, was deemed
to be an exclusive competence of the EU, meaning that
such agreements need only be ratified by the European
Parliament and EU governments as represented at the
European Council.”?

This decision opens an opportunity to negotiate separate
JAGA baskets on trade and investment provisions, rather
than to make one reliant on the other.”® The European
Commission is in fact already working to carve investment-
related provisions out of any pending trade deals, and to
split such deals into two parts. Those dealing with trade
can proceed along a fast track, while those dealing with
investment are likely to be slow and be subjected to a tedious
political process, with high likelihood of challenges.”

This does not mean that national legislatures will lose their
say, since they can still be asked to give their approval to
trade deals before national governments approve them at
the EU level. This is precisely what the German Bundestag
did before Berlin gave its consent to the CETA agreement.
But it means that national parliaments would be involved
earlier in the negotiations, rather than part of the end
game.”

This has significant implications for U.S.-European
economic ties. Deleting ISDS from any JAGA, and
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replacing it with language similar to that found in the U.S.-
Australian trade deal affirming a mutual commitment to
domestic law, would not only remove what has become a
most contentious issue, it would allow such agreements to
move ahead more quickly.

BASKET IV:

New Approaches to Regulatory Cooperation. A fourth
basket would take a different approach to differences on
regulations and standards than had been the case with
TTIP under Obama or the Transatlantic Economic Council
under Bush. Previous efforts emphasized the benefits of
reducing costs to companies and boosting trade; helping
regulators was a distant second rationale. Under a JAGA
framework, these priorities would be reversed.

Bilateral regulatory cooperation should be about helping
regulators become more efficient and effective at protecting
their citizens in ways that are democratically legitimate
and accountable, and not primarily about removing or
reducing non-tariff barriers to trade. It must be helping
regulators do their job; any positive economic gains that
might result would be important, but secondary, results.”
Such cooperation should also be limited to regulations
and standards that directly apply to goods and services
traded between the two parties. Laws and regulations that
go to wholly domestic matters, such as those on working
hours, wage levels, air pollution standards, etc., should be
outside the scope of any general disciplines on regulatory
cooperation, even though those measures may have an
indirect effect on trade. Such cooperation should also apply
solely to executive agencies, not legislative bodies.

Economic relations between the United States and Europe
are distinct from other major economic relationships given
that they are conducted by generally open economies and
democratic societies of comparable levels of income and
wealth that make similar products, and so pose less risk to
each other of social dumping. They are, in fact, each other’s
main source of onshored jobs. The U.S. and European
economies are characterized by a unique combination
of low overall tariffs on goods trade, deeply intertwined
services economies, dense investment flows, significant
intra-firm trade, and transparent, politically accountable
regulatory systems that maintain generally high, yet often
different regulations when it comes to safety, health, the
environment and consumer welfare (SHEC). This deep
integration is generating new transatlantic networks
and new economic opportunities. But because it reaches
into traditionally domestic areas, it can also generate
social dislocations, anxiety and friction, for instance on
such issues as food safety, competition policies or privacy
protection.
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These forces have pressured regulators in two ways.
They have raised the importance, and the public profile,
of differing transatlantic regulations for companies and
consumers, and they have made it harder for regulators to
do their jobs effectively.

First, because transatlantic tariffs are generally quite low
and European and US industries are so deeply intertwined
with each other, ‘behind the border’ non-tariff barriers
are more important impediments to a free transatlantic
marketplace. Deep transatlantic integration can mean that
domestic non-tariff measures can become transatlantic
non-tariff barriers. As Chase and Pelkmans note, “Different
technical regulations and specifications, standards and
conformity assessment procedures represent important
barriers requiring companies to design and manufacture
two families of products for the transatlantic market with all
associated costs. Furthermore, this may also delay market
entry of innovative products.””® U.S. and EU legislators and
regulators have traditionally determined the level of safety
they desire based on domestic costs and benefits. Yet the
U.S. and EU economies are so tightly integrated that these
approaches do not take into account both the transatlantic
costs and benefits stemming from these domestic choices.

Most of these barriers were not established intentionally,
but when legislators and regulators on either side make
decisions without considering this deep transatlantic
integration, even if they are separately trying to achieve
the same level of safety, they may do so in ways that
require products and services to be designed and produced
differently to be sold in each market. This raises costs to
producers, at times to the point where they cannot profitably
supply a product or service to the other side of the Atlantic.
This is particularly so for smaller firms, many of which
only know that the regulatory requirements and standards
are different, and don’t have the ability to research or re-
tool to meet them. But it also affects large firms - the cost
of crashing over a hundred custom-made models to meet
different safety, testing, and certification requirements in
automobiles, for instance, run to hundreds of millions of
dollars. The same can happen for medicines, especially for
rare illnesses. And this, of course, raises costs to consumers,
who may be wholly denied products and services that they
want or need.

Second, deep integration makes it harder for regulators
to do their jobs. Regulators allocate limited resources to
ensure that rules are being observed for products and
services being sold in their market. Because of the enormous
volumes of trade, investment and data that cross the North
Atlantic, regulators must devote a correspondingly large
amount of those limited resources to ensure that regulations
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are being respected and upheld among relatively wealthy
countries with largely similar rules. At the same time,
however, globalization has also generated significant
inflows of goods, services, investment and data from
many other, and potentially riskier, jurisdictions, where
SHEC regulations may be lower or less well monitored.
These flows also require regulator attention. As a result,
regulators and inspectors are in danger of being stretched
too thinly to do their jobs well,'°® and are thus motivated,
and also pressured, to allocate limited resources more
efficiently and effectively.

Here is where transatlantic regulatory cooperation can
help. In general, the United States and the European
Union have identified the same sorts of goods and
services as posing risks to their citizens, and strive for
the same level of safety in those areas—that is, their
regulatory objectives and outcomes are generally similar.
A 2011 study published by Resources for the Future (RFF),
based on 20 case studies and 3,000 observations of
risk-reducing regulatory decisions in the United States
and EU, found that overall risk stringency is about the
same, with the differences largely due to non-safety
related issues. A 2016 study commissioned by the
European Parliament also found that “Transatlantic
regulatory patterns overall, and in four key sectors: food,
automobiles, chemicals, and pharmaceuticals, indicate
that EU risk regulation is not always or generally more
stringent than US regulation. The reality is a complex
mix of parity and particularity... regulatory variation can
also be the basis for learning to improve future regulatory
design, both by comparing outcomes across regulations
in different jurisdictions, and by planning adaptive
regulation over time.”!%!

If regulators have evidence demonstrating that their
transatlantic counterparts are able to enforce levels
of protection similar to their own, they can develop a
partnership with that counterpart regulator, allowing
them to focus their limited enforcement resources
on higher-risk problems emanating from other areas
of the world. Indeed, it was precisely this broader
gain from international regulatory cooperation that
motivated President Obama to issue Executive Order
13609, encouraging U.S. regulators to be more active
in this area, especially with places like the EU, which
share U.S. regulatory values. Regulatory dialogue and
harmonization may lead to less need for duplication of
testing, less adjustment needs for different markets, fewer
contradictory technical requirements and overall save
producers large unnecessary costs — without lowering
levels of protection.

Theidea of regulatory cooperation is not new; Washington
and Brussels have developed avariety of forums, dialogues
and agreements in this area over more than two decades.
Each has accumulated significant knowledge about the
other’s regulatory systems and both have succeeded
in aligning standards in areas such as organic food and
aircraft safety certification; recognizing as compatible
different procedures to wash pigs and beef; or seeking
common standards in such areas as the infrastructure of
electric vehicles.!'®> TTIP became the vehicle to deepen
these efforts.

Unfortunately, as cooperation advanced, each side’s
public narrative began to reverse the order of the two
motivations. Trade was seen to come first, and ensuring
good regulation second. The growing public perception
was that such an approach compromised the mandates
of the regulators, and generated impressions that
domestic regulations could be sacrificed or compromised
by overzealous trade officials eager to strike a deal.'®
The ability for enhanced transatlantic regulatory
cooperation to increase the efficiency and therefore the
effectiveness of U.S. and EU regulators was one of the
most misunderstood issues during TTIP debates, even by
some of the regulators themselves. Public officials simply
allowed their narrative to get away from them.

If transatlantic regulatory cooperation is to advance, the
two motivations must be presented in the right order.
Before the emphasis was on reducing costs to companies
and boosting trade, and helping regulators a distant
second rationale. Now regulatory cooperation across
the North Atlantic should be about helping regulators
become more efficient and effective in achieving their
goals, and not primarily about removing or reducing non-
tariff barriers to trade. It must be helping regulators do
their job, with any positive economic gains that might
occur would be secondary, if still important, results.!*

Creating a more effective narrative, and establishing
clear priorities, means framing transatlantic regulatory
cooperation in a more defined, and limited sense.
Transatlantic regulatory cooperation is increasingly
necessary because diverging U.S.-EU regulations and
approaches can make it harder, absent such cooperation,
to reduce risks across the Atlantic. If regulators can
establish mechanisms on sharing product safety data, for
instance, they will be better informed and can be better
at their jobs. If regulators could identify certain rules,
regulations and inspection procedures that are essentially
equivalent, they could allocate scarce resources to deal
with regulatory challenges emanating from area of the
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BOX 1. THE ISSUE OF NOTICE AND COMMENT

One issue that had been under debate in the TTIP negotiations was how U.S. and EU actors would
be able to comment on proposed or existing regulations in the other’s jurisdiction. The United
States argues that by law under the Administrative Procedures Act, the U.S. regulatory process is
generally open for participation by any stakeholder, including those in Europe. Proposed rules are
published well in advance; all comments must be received and published, and must be responded
to by the regulatory agency in adopting its final rule. The system is not perfect, but it is generally

open, transparent, and accountable.

This type of system does not exist to the same extent within the European Union. The United
States argues, on the grounds of transparency, participation, and accountability, that U.S. and
other foreign stakeholders should have a reciprocal right to see drafts and offer comment on
EU regulatory documents, just as EU officials and stakeholders can do with U.S. regulatory
documents. In particular, the United States argues that the Commission should publish draft
legislation and regulation on the internet for comment from all stakeholders, and that it should
then summarize and respond to the substantive comments and evidence provided through that

process when it finalizes the proposal.

The European Commission is reluctant, however, because it believes that publication of a
draft legislative proposals for comment prior to adoption of a proposal would undermine one
of its central powers under the EU treaties - its right to initiate legislation. But it also finds
itself under pressure by many European stakeholders in the business sector and from civil
society to provide opportunities for comment on draft legislation. Reforms could come from
within Europe, independently of a U.S.-EU agreement, and in fact the Commission now makes
proposed legislation public and posted for comment before final agreement. It is not as open to

full stakeholder comment as it could be, but there has been some progress.

The EU has also sought opportunity to comment on bills being offered in the U.S. Congress.
Yet the U.S. executive has no control over the legislative process, and the Congress will never
surrender its right to legislate for the sake of a trade deal or a regulatory cooperation agreement.
This is why any agreement on regulatory cooperation should apply solely to executive agencies

rather than legislative bodies.

1. Stakeholders have provided comments in response to a formal request by the Commission on facilitating input in
the legislative and regulatory process. Chase and Pelkmans, op. cit., provide a number of ways input on legislative
proposals could be handled without endangering the right of initiative.
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BOX 2. ANORTH ATLANTIC STANDARDS
APPROVAL COUNCIL (NASAC)

Another way forward is to focus on the interplay between regulations and standards. Each can,
and do, generate barriers to transatlantic commerce. But whereas regulations are imposed by
public authorities with a legal mandate to ensure safety and security, health, environmental and
consumer protection (SHEC)!, standards are non-binding documents developed by privately
governed standards developing organizations (SDOs). The “presumption of conformity” through
standards applied in the EU (called the New Approach), and the “incorporation by reference”
method practiced in the United States, are examples of interlinkages that exist between private

standardization and public rule-making activities in both the EU and the United States.?

In instances where European and U.S. regulators identify or develop essentially equivalent
regulations, and agree on performance-based regulatory requirements, panels of technical experts
could be established to evaluate whether particular standards — regardless as to where they were
developed or who developed them - meet the meet the technical requirements defined in the

aligned regulation.

These panels, which could comprise a North Atlantic Standards Approval Council (NASAC), would
not come together to develop standards. Rather, they would determine which standards meet the
technical requirements defined in the aligned regulation. It could be that there is one standard,
two standards, or numerous standards that achieve this status under the same regulation. If one
or more standards comply, they could efficiently be adopted in both the EU and United States,
since NASAC panels would assure regulatory agencies that such standards achieve a sufficiently

adequate outcome in relation to the mandatory requirements set by the regulators.

NASAC would offer a voluntary platform where the EU and United States could align, but need
not change, their approaches with regard to standards in support of regulations. For example,
through NASAC an SDO could pursue a one-time approval of standards in support of mandatory

requirements set out in both EU and U.S. legislation.

This approach would not impinge on any country’s “right to regulate” because it is premised on
an initial decision by regulators. Performance-based evaluation via NASAC panels would resolve
what has become an intractable transatlantic impasse over which SDOs are suitable for standards
alignment. NASAC would not create another standards development process or push all standards

into any particular SDO to be recognized as international. NASAC panels would simply determine
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whether submitted standards comply with performance-based requirements set by regulators.
It would ensure flexibility, allow innovation, and ultimately lower transatlantic barriers without

lowering standards.

NASAC could also offer ameans to generate North Atlantic alignment beyond the EU and the United
States. Arrangements such as the European Economic Area (EEA), the integration agreements
between the EU and Switzerland and the customs union between the EU and Turkey all comprise
undertakings that support extensive technical alignment with the EU. Most of these countries also
have their national SDOs represented as members at the European standardization organizations,
or ESOs. This means more aligned regulatory cooperation through a NASAC process will indirectly
affect all non-EU countries that have engaged in technical harmonization with the EU. Although
these countries do not take part in the cooperation between EU and U.S. regulatory agencies,
technical experts from such countries could conceivably be included in NASAC panels. A similar

approach could be considered for the United Kingdom following Brexit.

Similarly, NAFTA parties are currently obliged to make their respective standards-related measures
compatible. In this vein, the United States, together with Canada and Mexico, established bilateral
Regulatory Cooperation Councils (RCC). Though NAFTA is not as deep and comprehensive as the
technical harmonization existing in Europe, NASAC could further standards convergence among
NAFTA states and European partners. Under CETA, the EU and Canada have agreed to set up
a Regulatory Cooperation Forum where regulators can engage in regulatory cooperation and,
in the field of standardization, to strengthen links between their SDOs. Regulatory convergence
between Canada and EU through CETA could provide a basis for an integrated approach via
NASAC. Where regulatory alignment exists, an accord could provide a basis for mutual market

access terms for products complying with NASAC approved standards.

Moreover, such an approach would likely have repercussions far beyond the North Atlantic space.
If North Atlantic partners aligned behind specific performance-based technical standards in
particular areas, such standards would likely serve as key benchmarks for broader international
standardization, reducing the likelihood that others will impose more stringent, protectionist
requirements for either products or services, or that lower standards could erode key protections

for workers, consumers or the environment.?

1. Jacques Pelkmans, “The Economics of Single Market Regulation,” Bruges European Economic Policy Briefings 25 /
2012, College of Europe, file:///C./Users/Owner/Downloads/beep25.pdf.

Chase and Pelkmans, op. cit.

Chase and Pelkmans, op. cit.,; ASTM International, “Strengthening Transatlantic Trade Through a Common
Understanding on Standards,” White Paper.; Kullander, op. cit.
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world where SHEC regulations and procedures may be
more questionable.!*

This means that transatlantic regulatory cooperation
should be bounded in three ways.!°® First, it must preserve
regulator autonomy and be conducted in ways that are
democratically legitimate and accountable. While such
cooperation can help ensure that regulators are better
informed about the consequences of their decisions for the
transatlantic partner, it must also recognize that changes
to regulation must go through each party’s respective
domestic decision-making procedures; that regulators are,
and will remain, under political oversight; and that they
must retain their autonomy to make decisions appropriate
to their jurisdictions, even if those decisions create
divergences. This understanding addresses public concerns
about transatlantic regulatory cooperation. In the end,
regulators must make decisions that reflect the political
will of their electorate.

Second, transatlantic regulatory cooperation should
focus on laws and regulations that directly apply to goods
and services that are or could be traded between the two
parties. Laws and regulations that go to wholly domestic
matters, such as those on working hours, wage levels, air
pollution standards, etc., should be outside the scope of any
general disciplines on regulatory cooperation, even though
those measures may have an indirect effect on trade. Such
cooperation should also not be subjected to pressures
emanating from the need to liberalize trade.

Third, the obligations on regulatory cooperation should not
apply to national legislatures or to the European Parliament.
They should apply solely to the European Commission and
related autonomous agencies and advisory bodies, and to
the U.S. Executive branch and independent agencies.

With these three considerations in mind, the regulatory
basket of a JAGA should have four essential components:

» agreement on principles and best practices in domestic
regulation (sometimes referred to as ‘regulatory
coherence’);

»  general (or ‘horizontal’) provisions governing
regulatory cooperation;

»  sectoral annexes reflecting agreements that have
been, and will be, agreed between counterpart US and
EU regulators, both during and after the TTIP treaty
negotiations; and

»  provisions on how such regulatory cooperation should
relate to third parties.

This structure, and in particular the use of sectoral annexes,
isessential to the acceptance and functioning of transatlantic
regulatory cooperation for three reasons. First, it recognizes
that trust and confidence between counterpart sectoral
regulators must be the foundation of regulatory cooperation.
Second, it guarantees, for citizens and legislators alike, that
the regulators themselves (rather than trade negotiators)
are in responsible for determining the nature and degree
of cooperation for which they are politically accountable.
Third, it allows regulatory cooperation to take the form of
a “living” agreement that can, over time, include additional
regulator-to-regulator agreements, as those regulators
gain additional experience, trust, and confidence in their
transatlantic counterparts, or that can, conversely, reduce
agreements should such trust and confidence fade.

Regulatory Coherence. Efforts at regulatory coherence
should help improve both sides’ understanding of, and trust
and confidence in, the domestic rule-making procedures
of the other side. Given regulators’ political accountability
at home, whether to Congress, the European Parliament
or the EU member states, their ability to cooperate with a
foreign counterpart is directly proportional to the level of
trust and confidence that they have in that counterpart.
And that comes only with time and experience. Regulatory
cooperation is only likely to work if regulators on both
sides havefull trust and confidence in one another, they
are convinced that levels of protection are similar, and
they have evidence that enforcement of those regulatory
requirements is effective.

This is important in the current context. On the one hand,
two decades of cooperative experience have positioned
U.S. and European regulators well to take more ambitious
approaches to regulatory cooperation. On the other hand,
under current political circumstances it is questionable
whether the foundation of trust and confidence is there for
both sides to take more ambitious steps.

Given currently low levels of trust and high levels of
uncertainty about the aims and goals of each partner
harbored by the other, it will be critical for the two parties to
reaffirm the principles and practices that are the foundation
upon which the trust and confidence of regulators are to
be built - a common understanding of what constitutes a
strong, democratically accountable regulatory system. This
should not be difficult to draft: the United States and the EU
have twice issued such joint statements (in 2002 and 2011).
Each focused in particular on the need for transparency,
stakeholder participation, and accountability in rule-
making, as well as the need for quality impact assessments,
evidence-based decision-making and related high-standard
procedures.'”’
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Regulatory Cooperation. Regulatory cooperation should
establish obligations that apply generally to all regulatory
agencies of each signatory party to ensure that their
decisions are informed about the impact of proposals
on the transatlantic partner, keeping in mind the three
limiting factors outlined earlier: the need to explicitly
affirm regulator autonomy; a focus on regulations that
directly affect products and services that are or could
be traded between the two parties; and to limit the
application of these regulatory cooperation commitments
to the executive branch departments and independent
agencies, rather than to legislatures.

Within this scope, the horizontal regulatory cooperation
provisions of a JAGA could establish the explicit goal of
makingregulatory regimes of the two partiesincreasingly
compatible, as warranted, and giving regulators the tools
necessary to achieve this goal .1

The goal should be simple, and unbounded by time.
It provides a direction to the ongoing regulatory
cooperation process, but recognizes that building trust
and confidence between counterpart regulators takes
time, and indeed can be quickly lost, and that more
effective collaboration it will not reach an endpoint, since
laws and regulations, unlike static trade tariffs, are and
should be dynamic.

The regulatory cooperation provisions within a
JAGA should explicitly provide regulators on either side
the legal authority to enter into agreements with their
transatlantic counterpart, consistent with their existing
legislative authority and on the understanding that such
agreements will be subject to political oversight on either
side. It should also affirm that any regulator-to-regulator
agreement can be suspended immediately, should
something happen that leads a regulator on either side
to lose confidence in the other, and that the agreements
can be unilaterally terminated within a specified period
of time, should the trust and confidence not be restored
following consultation.

Based on this authority and understanding, provisions
for regulatory cooperation should help regulators better
understand the costs and benefits of existing and newly
proposed domestic regulation as it affects the other
party, and the trade in goods, services and data between
them. In each case the goal would be to inform regulator
decisions, not to determine them.

In this regard, two instruments are worth consideration,
one for proposed regulations and one for existing
regulations.

THREE PATHS AND THE ROAD TO NOWHERE

For new regulations that will affect a product or service
in which there is a significant amount of transatlantic
commerce, a JAGA could provide for a regulatory
compatibility assessment (RCA) as part of the impact
assessment process that regulators would normally
undertake anyway. The details and methodology of this
would need to be spelled out in more detail. In brief],
however, the RCA would: a) require the regulator to
contact its transatlantic counterpart, b) identify whether
the product or service is regulated on the other side of the
ocean, ¢) determine whether the counterpart had a similar
or different definition of the problem the regulation
is meant to address, d) assess whether the proposed
approach is compatible with that of the counterpart
and e) evaluate the costs and benefits of adopting a non-
compatible approach. This impact assessment would
be made available for public comment, enabling all
stakeholders to see and provide relevant evidence related
to the RCA. Regulators would be informed by this process,
but would not be bound to act on it in any way.

For existing regulations, a JAGA could provide for a
regulatory equivalence assessment (REA) process. Under
this process, interested parties could submit a petition,
with supporting evidence, to the relevant regulator
confirming that levels of safety, or required tests or
manufacturing processes, for a specified product or
service (or groups of products or services) achieve the
same regulatory outcomes on both sides of the Atlantic.
The regulator receiving the petition would share it with
his or her counterpart, and both would publish the
petition and the evidence provided for public notice and
comment. The two would then review the responses, and
hold hearings on them. They would then write a joint
or separate report in response to the petition, including
what, if any, follow-on steps they would propose. Again,
there would be no requirement that any specific result
comes from this.

The RCA and REA procedures could apply to all regulated
sectors. including, for instance, financial services. As
noted above, they would not jeopardize a regulator’s
autonomy, but they could ensure regulatory decisions
that are better informed about the “transatlantic costs”
of proposed or existing regulations. If agreements for
enhanced regulatory cooperation emerge from the
process, those agreements (after going through the
appropriate domestic approval process) could then be
reflected in a sectoral annex.

Arguably, regulators on both sides are already supposed
to consider the trade implications of their proposed
regulations, and additional transparency, participation
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and accountability would help provide information
about these impacts. Further, regulators on both sides
probably already could receive and consider petitions
asserting equivalence. But enshrining these procedures
as obligations under a JAGA would ensure that they are
followed, and that there is increased consultation between
the regulatory agencies. It would also give grounds for
one party to complain if it had reason to believe that a
regulatory agency on the other side did not undertake the
required consultation steps.

Sectoral Agreements or JAGA Annexes. Once regulators
agree to enhance their cooperation, they would be able to
conclude regulator-to-regulator agreements in specific
product and services areas that could either be self-
standing or appended as annexes to the bilateral JAGA.
This process would underscore again that regulators, not
trade negotiators, have the lead with regard to regulatory
cooperation, and that a JAGA would not sacrifice domestic
regulations for the sake of building down commercial
barriers. If such cooperation leads to some degree of
liberalization, that could be a secondary benefit. But it
would not be the primary goal.

These annexes, which given the dynamic nature of
regulation would include provisions for periodic mutual
review, would ensure that the JAGA process is a “living”
agreement: it can change, expand or even contract over
time. It signifies a recognition that regulator-to-regulator
agreements can only come where regulators have trust
and confidence in one another, that trust and confidence
take time to build, and that they can also evaporate.

There are other benefits to this arrangement. Because a
JAGA would not be a “single undertaking” in traditional
trade parlance, it would not hold trade and regulatory
issues hostage to one another. Under the previous TTIP
framework, for instance, the United States and the EU
had made progress on nine sectoral chapters or annexes,
with more pending. They did not move forward with
these agreements, however, because the overall TTIP
deal was not done. Under a JAGA framework, regulator-
to-regulator agreements could proceed without waiting
for the many details of a trade agreement to be nailed
down. Similarly, trade liberalization would not need to be
delayed until regulatory processes unfolded.

Of course, regulatory agencies do not necessarily need a
framework agreement like a JAGA to reach agreements
with other regulators; U.S. and EU regulators, for
instance, have signed 20 such agreements. But a JAGA,
with horizontal obligations for such things as the RCA
and the REA, would provide direction to that cooperation

and give it a higher political profile without undermining
regulatory processes.’’

BASKET V:

Relation to Third Parties. In each of the other four baskets
the question could arise as to how enhanced cooperation
between the signatory parties would affect their relations
with third parties. In a fifth basket the signatories could
clarify their stance. Here they are likely to face three sets
of issues.

First, while many of the regulatory provisions and
principles to which the United States and the EU, or
the United States and the UK, may agree in a JAGA may
not significantly change the way they do business, they
could leverage their commitment to those principles and
obligations by affirming that they would welcome other
countries undertaking similar disciplines, either by
associating themselves with the document or replicating
those obligations and principles in another agreement
that such countries sign.

It will be difficult simply to open some regulatory
arrangements that might emerge from a U.S.-EU JAGA, or
to open the “living agreement” aspect of a JAGA process,
because such elements are likely to be based on trust and
confidence generated among U.S. and EU regulators. But
countries may be able to join or attach themselves to some
provisions.® For instance, when the United States and
EU finalized their Open Skies agreement on transatlantic
air transport in 2007, legal texts were created enabling a
range of additional countries, not only in Europe but in
other parts of the world, to also implement provisions of
the agreement through separate accords.

This could help to reinforce cooperative links, based
on common principles, across the North Atlantic
Marketplace if JAGA signatories may provide for possible
association by countries such as the UK, Canada, Mexico,
Norway, Switzerland, Iceland or Turkey, as counterpart
regulators get to better know and trust one another.

Second, signatory parties could use a JAGA to affirm that
they would engage third parties on the basis of certain
standards and principles. A mutual commitment to act
according to such principles could help blunt the impact
of third country efforts to advance standards that could
erode safety, health, environmental, consumer, labor
and intellectual property protections. Finding some
common ground on issues such as intellectual property
right/copyright, state-owned enterprises, and treatment
of small to medium enterprises, for example, would be
useful.
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Third, signatory parties could extend their influence
further by agreeing to use agreed principles as the basis
for work together or in parallel in international forums
or organizations. Here again there is precedent: the
long-standing United Nations Economic Commission
for Europe forum for car standards, and the more recent
International Conference on Harmonization forum for
medical devices and pharmaceuticals, each evolved out of
initial bilateral U.S.-EU cooperation.
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The Brexit Detour:

Navigating Britain’s Changing Role
in the North Atlantic Space

Brexit: The Options

Any effort to improve transatlantic economic relations must
accommodate a major new dynamic: the United Kingdom,
the fifth largest economy in the world and the second
largest economy in Europe in terms of GDP, the third
largest destination of global foreign direct investment, and
the leading European commercial partner for the United
States and Canada, is leaving the European Union.

The previous TTIP framework, which began before the
UK’s Brexit referendum and focused exclusively on the
U.S.-EU relationship, did not address this dynamic. A
U.S.-EU economic deal is important, of course, also to the
United Kingdom even when it leaves the EU, but it will be
insufficient to accommodate such a dramatic change to the
overall transatlantic partnership.

There are many unknowables and uncertainties regarding
the Brexit process, particularly the nature of the UK-EU
divorce deal, the nature of the future UK-EU economic
relationship as well as future UK economic relations with
non-EU countries, and the timetable that could govern this
transition. But that also argues for abroad, flexible approach
to transatlantic economic ties that can accommodate the
UK’s shifting relationships in ways that strengthen, rather
than weaken, the overall North Atlantic alliance.

This is particularly important because under any of the
possible Brexit scenarios, the UK, and to a lesser extent
its key commercial partners, will take an initial economic
hit that will cause considerable job dislocations, raise
uncertainties for investors, and lower economic growth
over a number of years. The size and duration of this
economic dip will depend in large part on the arrangements
that can be worked out.

The UK and the EU27 face three sets of negotiations. The
first has involved settling the terms of Britain’s departure
from the EU, the mostsignificant of which are the settlement

of UK financial obligations once it leaves the EU; ™ the
rights of UK citizens in the EU and EU citizens in the UK;
questions related to Northern Ireland; and the jurisdiction
of the European Court of Justice. While these issues have
not been definitively settled,"'? in December 2017 the EU
declared that the two sides had made “sufficient progress”
so that they could unlock a second set of negotiations about
Britain’s future relationship with the EU in trade and other
matters. A third set of discussions also loom about what type
of transitional arrangements might be set in place to give
both parties time to adjust and to complete negotiations on
the future.

The timetable remains murky. The exit talks cannot go
beyond March 29, 2019, without agreement of the UK
and all 27 remaining EU member states, and the practical
deadline for the talks may come as early as October 2018,
given that the European Parliament must approve any final
arrangement before the European Council could accept it.
Beyond this, it seems increasingly likely that there will be a
transition period between March 29, 2019 and December 31,
2020, when the current EU seven-year budget cycle runs its
course. During this period Britain would stay temporarily
in the Single Market and Customs Union and remain bound
by the EU’s international agreements. London would be
unable to enter into any new agreements affecting fields
of EU competence (including trade) without EU approval,
even though on March 29, 2019 the UK could fall out of
trade agreements with more than 50 countries that have
struck accords with the EU.'

Beyond this, different models of UK-EU relations may be
envisaged.

The UK has ruled out four “softer” variants by which it
would retain access to the EU Single Market or the Customs
Union.!* These include the so-called “Norwegian Model,”
in which the UK would pay for access to the EU Single
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Market but leave the Customs Union, be obliged to allow
free movement of goods, services, capital, and people in
and out of the EU, face non-tariff barriers and accept EU
regulations. It has ruled out a related variant that would
have it continue its membership in the European Economic
Area (EEA), a market formed by the EU and Norway,
Liechtenstein and Iceland, three member-states of the
European Free Trade Association (EFTA), which operates
under the same basic rules as the EU internal market,
allowing freedom of movement of goods, services, capital,
and people, but where the non-EU members do not have
voting rights. It has also ruled out the so-called “Swiss
Model,” in which the UK would have partial access to the
Single Market for goods based on sector-specific bilateral
agreements with the EU, but would have to agree to free
movement of people, and would have no voting rights on
internal market rules.

Finally, the British government has also said it will not
contemplate maintaining a Customs Union for goods with
the EU while leaving the Single Market. Staying in the
Customs Union without staying in the Single Market would
deprive the UK of its ability to conclude its own trade deals
in areas covered by the Customs Union.

Membership in the Single Market means allowing the
free movement of goods, services, capital and people. The
latter element has been a red line for those advocating for
the UK’s exit from the EU. They also object to paying the
EU for access to the Single Market, and refuse to accept
jurisdiction of the European Court of Justice, which are
other traditional conditions of being in the Single Market.

“Harder” Brexit options are still in play. The “hardest” is a
“cliff edge” scenario where the UK leaves the EU without
any deal, in which case its trade with the EU and the rest
of the world would be governed by WTO-bound tariff
schedules.

UK Prime Minister Teresa May favors a ‘Comprehensive
Free Trade Agreement’ (CFTA), under which the UK
would have ‘maximum access’ to the EU Single Market
without being a member of it. Such an approach could be
characterized as a “Norway Minus” arrangement: the
benefits of the Single Market without free movement, the
European Court of Justice and financial contributions.
While the relationship would be less close than that
between the EU and Norway, it would be much closer than
the EU-Canada CETA model, and could even extend to
coordination over foreign and security policies, justice and
home affairs, and possible UK participation in a wide range
of EU agencies and programs.'”® Her government plans to
introduce on Day 1 of withdrawal a ‘Great Repeal Act’ that

would transfer onto the UK statute book all relevant EU
acquis. There is little evidence, however, that the EU would
agree to Norway Minus; EU leaders have been clear that the
EU’s four freedoms of capital, labor, goods and people are
non-negotiable.

Anotherimaginable scenarioisa“CanadaPlus” relationship,
which is favored by other members of the May Cabinet.
Such an arrangement would be similar to the EU-Canada
CETA deal, but with additional arrangements opening
services markets. However, such an agreement would
represent a retreat from the harmonization of standards
and mutual recognition that the UK currently enjoys as a
member of the EU. It would also be incompatible with the
December 2017 UK-EU agreement that any outcome must
avoid physical infrastructure on the land border in Ireland.
Prime Minister May has dismissed Canada Plus because it
would mean “restriction on our mutual market access.”"¢ In
addition, there is little sign that the European Commission
or EU member states are considering Canada Plus as a
realistic option.'”

Other possibilities include a UK-EU transitional zero-tariff
arrangement, a UK-U.S. free trade agreement and some sort
of trilateral U.S.-UK-EU arrangements.!®

Each of these options would mitigate the harshest effects of
the “cliff edge” scenario, but none would fully compensate
for the overall GDP loss to the UK resulting from Brexit.
There has been a considerable amount of quantitative
modelling work done on various Brexit scenarios by both
official institutions (UK Treasury, OECD) and independent
economists. For the UK the losses average from 1.31%-4.9%
of GDP over the course of a decade.’*’

Additional challenges loom. While the Great Repeal Act
would align UK and EU rules on the first day of separation,
divergences will soon begin to appear that could have
significant effect on UK-EU economic ties. For example, if
the UK becomes less than fully compliant with the EU’s
government procurement directive, it would lose market
access in that sector.'>°

There is also the question of UK economic relations with
non-EU countries around the world following Brexit.
The UK, as an EU member, is currently party to 45
free trade agreements with over 60 non-EU countries
and regional groupings around the world. Another five
agreements, including with Canada, are awaiting final
legislative ratification.’® Close to 40% of UK exports to
non-EU countries are governed by these EU agreements,
thus making it critical for the UK to secure replacement
deals post-Brexit. The current British approach is to ask
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every country with which it currently has a trade deal as
a member of the EU to adopt the same terms with it as it
leaves the EU, at least for an undefined transitional period.
It is unclear whether so many countries will agree, and
without favorable market access terms, UK trade, and the
UK economy, are likely to suffer.!??

The EU does not currently have free trade agreements
with such countries as the United States, China, or India,
but London will want to secure such deals. Trying to do
so with China, without first having strong deals with the
United States and the EU, however, would put the UK at
a disadvantage. This is another reason why the full North
Atlantic and global dimensions of Brexit, beyond the UK-
EU dynamic itself, are so important.

The UK will also have to sort out its economic ties with
18 other non-EU European commercial partners. The UK
has been vague on how it will do this, other than to state
that it would be “seeking to achieve continuity.”'? Since the
UK will not be part of the EU’s Customs Union, it will have
the opportunity to conclude its own trade arrangements
with most non-EU European states. The exceptions are
Turkey, Andorra, Monaco and San Marino, all of which are
now part of the EU’s Customs Union.’* Negotiating and
concluding such agreements with so many countries, at a
time when the UK is likely to be seeking agreements with
bigger non-European countries, will stretch UK time and
resources. In this regard, a UK-Turkey JAGA may offer at
least an interim solution.

Another way to reduce these challenges could be for the UK
toassociate itself with, butnot fully join, EFTA, agrouping it
helped to found in 1960. UK association with EFTA, at least
for a transitional period, could prove to be a better option
than membership, since the EU has told EFTA states that
access to the Single Market is only possible if they accept
a non-national surveillance and court mechanism. Since
the EU has imposed this new condition, no new market
access agreement has been concluded with Switzerland,
for example. This is likely to also prove problematic for
the UK. It would limit the UK’s ability to conclude its
own trade agreements, and movement of persons could
be problematic. That is why association could be more
attractive than membership. It would be similar to the
association arrangements established between EFTA and
Finland between 1964 and 1986. Association would mean
the UK could join some, but need not join all, of the free
trade arrangements EFTA has with other countries. The
UK could subject the free movement of persons to special
safeguard clauses. Tt would not have a veto, but it would
also not have an obligation, regarding decisions of the
EFTA Council.
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In associating with EFTA, the UK would secure free
trade with the EFTA-4, which together make up the
UK’s third most important export market. In 2015 UK-
EFTA trade of 46 billion pounds exceeded UK trade with
France. UK association with EFTA would also preserve
trade in services, movement of capital, and a high degree
of intellectual property protection between the UK and
the EFTA-4. This is particularly important for the UK as
EFTA countries are a major source of direct investment
into the UK.

Associating with EFTA and the free trade agreements it
has with 38 countries would allow the UK to maintain its
trade with important partners and limit the anticipated
loss of preferential access to over 50 markets that Brexit
would bring. It would reduce the number of bilateral
negotiations the UK would need to conclude, and would
limit the extent to which post-Brexit Britain would need to
rely on unambitious WTO rules. The free trade deals EFTA
has in place, together with trade to EFTA countries, cover
exports worth more than what the UK sells to the United
States. Following EFTA association, the UK would need
just five more deals — with the EU, the United States, Japan,
China and Australia — to cover almost 90% of current
UK exports.”?¢ Associating with EFTA would not involve
submitting to the jurisdiction of a supranational court or
a supranational surveillance system, which EFTA does
not have, which would fit well with the UK’s insistence
that it will no longer be subject to the jurisdiction of the
supranational European Court of Justice.'¥”

The possibility of UK association with EFTA underscores
yet again why a broader approach to the North Atlantic
economy, including but going beyond the narrow bilateral
frame of the U.S.-EU relationship, may help North America
and Europe adapt more easily to changes unfolding before
them.

Implications for the United States
and Transatlantic Economic Ties

The United States has significant interests at play with
regard to the ultimate outcome of Brexit and Britain’s
changing role in Europe and in the North Atlantic space.
The United Kingdom and the United States are critical
economic partners for one another. Each has a vested
interest in ensuring that bilateral ties are strengthened,
rather than disrupted, by Brexit. In addition, according
to the vast modeling work that has been done, of all the
conceivable hard Brexit models, the one that includes the
United States is best for all concerned. According to RAND,
the best outcome would be a set of free trade agreements
between the UK and the EU, the United States and the
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EU, and the United States and the UK. Transatlantic
triangulation, according to RAND, is even a better deal
for the UK than the notion of Global Britain, which would
prioritize trade deals with extra-European partners. New
transatlantic arrangements may be able to mitigate some
of Brexit’s harsher economic effects, although none will
fully compensate for the full damage, at least for a certain
period of time.!2®

As London and Washington bargain over a new set of
economic arrangements, each will have its own economic
relationship with the EU in mind. America’s significant
commercial and financial presence in the UK has been
premised inlarge parton UK membership in the European
Union — the largest, wealthiest and most important
foreign market in the world to U.S. companies. For
decades, the UK has served as a strategic gateway to the
European Union for U.S. firms and financial institutions.
The primary motivation of many U.S. companies to invest
in the UK has not been to serve only the UK market but
to gain access to the much bigger EU Single Market.
U.S. affiliates based in the UK export more to the rest of
Europe, in fact, than U.S. affiliates based in China export
to the rest of the world.'*

Since many U.S. companies are based in the UK because
of its role as a gateway to the Single Market, U.S.
negotiators will want to know how open, wide and strong
that gateway will be after Brexit. And while the UK will
want to move quickly to clarify its economic bonds with
the United States, it is also likely to condition its efforts on
the nature of its negotiations with the EU. The UK’s trade
with the EU is double its trade with the United States.!*°

Since Washington and London each have more to gain
from achieving some agreement with Brussels than
simply an agreement with each other, each will want
to ensure that whatever arrangements they reach with
each other serve to strengthen, rather than disrupt,
their more significant commercial connections with the
EU. Similarly, the EU will want to ensure that a U.S.-
UK agreement, as well as any separate arrangements it
may advance with the United States and with the UK,
will enhance its own economic ties with two of its most
significant economic partners.

The intertwined nature of UK-EU, U.S.-UK, and U.S.-EU
negotiations can be best understood by looking at financial
services. When the UK leaves the EU, financial services
institutions based in the UK will lose their “passport” to
provide services across the Single Market. This will not
only disrupt the UK financial services industry. Many U.S.
banks and other financial services companies established

a presence in the UK to take advantage of passporting via
the City of London to access the Single Market. Unless
similar provisions are incorporated in any new UK-EU
arrangements, many of these U.S. firms will probably
choose another entry point to access the Single Market in
the future. This will make a huge difference with regards
to London’s role as a financial hub, may accelerate the
rise of other European financial centers, for instance
Frankfurt, and will reinforce U.S. interest in strong and
predictable financial services procedures with the EU.
It will also affect the U.S. approach to financial services
in any U.S.-UK arrangement. The EU has established an
“equivalence” regime that extends limited access rights
to non-EU countries, such as the U.S., that have rules that
have been deemed “equivalent,” but this is a relatively new
and somewhat inconsistent approach with rights that are
weaker than those granted under full “passporting.”

Brexit has huge implications for each point on the
transatlantic triangle — relations between the UK and the
EU, links between the UK and the U.S., and ties between
the U.S. and the EU. Given their deep mutual economic
interlinkages, each of the three major actors has a vital
interest in ensuring that each leg of this transatlantic
stool remains strong and sturdy, particularly as the winds
of global competition intensify. It is important that each
track move ahead in synergistic, rather than competitive,
ways. That is another reason why the concept of a North
Atlantic Marketplace for Jobs and Growth could do even
more to advance the interests of both parties.

How would it work?

EU rules mean that London cannot legally begin
negotiating a trade deal with Washington before the UK
leaves the EU, which at the earliest will be March 2019.
An ensuing transition period, in which the UK is likely
to remain part of both the Customs Union and the Single
Market, is likely to last until December 31,2020. As long as
the UK remains a member of the Customs Union, it can’t
negotiate tariffs. And as long as the UK is a member of the
Single Market, it can’t negotiate on regulatory matters.
Therefore, even if Brexit formally happens on March 29,
2019, formal U.S-UK negotiations could not begin until
January 2021 at the earliest.!

Before Washington begins to negotiate a formal bilateral
deal with the UK, it will want to understand the UK’s new
WTO commitments and the nature of UK-EU transitional
arrangements following Brexit, as well as London’s end
goals with regard to a deal with the EU.!*

That does not prevent the two sides, however, from
initiating two types of exploratory discussions: one to
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engage on ways to draw closer now, without impinging on
EU issues; and the second to set up a framework for future
negotiations. In fact, that is what they are already doing.

Both parties are already engaged in bilateral discussions
under what they are calling a Trade and Investment
Partnership Forum. Those discussions seek to identify
quick-win actions that could be taken in the short term
to boost bilateral economic ties outside EU competence.
Such areas might include support for SMEs and financial
services, or adeal in aviation. They could consider whether
a CFIUS-type process for screening foreign investments
might be applicable to the UK, and how those processes
might be aligned.’*®* Updates to double taxation and social
security treaties, or changes to customs procedures, could
help thousands of firms more quickly. Both governments
could boost practical support to help their firms explore
each other’s markets and alleviate the small, everyday
barriers to doing business that suppliers and customers
on both sides of the Atlantic often experience.'*

Washington and London are also identifying where they
are likely to want to establish arrangements in a host
of areas that had previously been governed by EU-U.S.
arrangements. Those areas would include wine and spirit
names, organics, aviation arrangements, civilian nuclear
cooperation, and managing different data protection
requirements, and other issues.

Finally, the two sides are discussing ways they might
coordinate positions more effectively within international
organizations.

These talks can usefully identify potential stumbling
blocks before formal bilateral negotiations would begin.
Based on this dialogue, a second set of discussions —
essentially U.S.-UK “shadow” negotiations — could
create a basic framework for a trade agreement once it can
be negotiated officially. That would mean getting a jump
start on the negotiations while respecting EU and WTO
processes. Formal offers could not yet be exchanged, but
officials could have a good idea of what could be done as
soon as formal negotiations could begin. To paraphrase
one official, negotiators could not yet order the food, but
they could use the time to study the menu.'*®

A bilateral U.S.-UK JAGA could help address these
challenges. Many issues currently being discussed
between the two parties would fit a JAGA model. A
bilateral JAGA could offer a vehicle enabling London and
Washington to move ahead in four of the five notional
baskets: workforce development, innovation and digital
economy; affirming the primacy of domestic law with
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regard to investor rights; identifying more effective ways
for regulators to do their job; and aligning economic policies
with regard to third countries. In each basket they could
identify, but leave for later, issues of clear EU competence,
and they could declare that the trade basket would be taken
up once the UK leaves the EU.

A JAGA could offer a stepping stone to an eventual U.S.-
UK trade deal, without rushing the process. This is of
some importance, because a deal could be harder, and take
longer, than some anticipate.'*

Many positive benefits could flow from a bilateral U.S.-UK
arrangement. Agreeing on reductions in traditional trade
tariffs is not likely to be very troublesome, since most tariffs
are already quite small, with a few notable exceptions, such
as agriculture. The biggest gains from a bilateral deal would
come from reducing barriers to services, since almost 80%
of economic activity in each country is services-based,
and that is where most job gains are likely to occur. The
United States is the UK’s top services market, accounting
for over 50% of UK services exports. is by far the top export
destination for UK services, accounting for over 50%.%’

Other areas of interest could include cooperation on
intellectual property issues, more aligned approaches
to state-owned enterprises, and reducing barriers to
digital trade, easing cross-border data flows for business
transactions and exports by small and medium-sized
companies, and facilitating licensing and qualification
requirements for professional service providers. Some
issues may be less difficult in U.S.-UK negotiations than
they were in TTIP, for instance, the EU’s insistence on
“cultural exceptions” or geographic indications.'*

Other issues may be tougher. The Trump Administration
is likely to press the UK to abandon some of its current
food and environmental protection standards, to remove
public authorities’ responsibility for type approval of motor
vehicles before sale in favor of a U.S. version of approval
that involves self-certification to meet safety standards
combined with post-sale verification by regulators, to rein
in ambitions to regulate the ‘digital space, and to provide
opportunities for U.S. influence on its standards-setting
and regulation. The U.S. move in September 2017 to propose
tariffs of more than 200% on the C series passenger jet
made by Canada’s bombardier, whose wings are made in
Belfast, was a sign of the Trump Administration’s tough
trade strategy.'®

Agriculture is likely to be particularly nettlesome.
Expanding agricultural market access could be a key area
of focus for the United States, given high EU average tariffs
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or tariff-rate quotas on products such as meat, fish, sugar,
dairy products, soft drinks, and wine. It is unclear, for
instance, whether UK farmers will be keen on a trade deal
thatwould openthemup to U.S. competition at the very time
they are losing generous EU subsidies, or whether they will
be willing to accommodate U.S. interests in changing their
rules related to hygiene or genetically-modified organisms
if that makes it harder for them to sell to the EU, which is
their largest market. The United States may view a U.S.-UK
trade agreement as an opportunity to open the UK market
to U.S. exports currently constrained by EU restrictions,
such as sanitary and phytosanitary barriers and technical
barriers to trade.!*°

Other market access issues could arise in terms of public
procurement. The UK shares EU concerns about U.S.

restrictions to certain sensitive sectors, “Buy American”
legislation, and access to U.S. state-level government
procurement markets. Meanwhile, the UK has released a
post-Brexit industrial strategy that includes a goal of using
“strategic government procurement to drive innovation
and enable the development of UK supply chains,” which
potentially could be discriminatory against U.S. and other
firms. 4!

There is also widespread apprehension in Britain about
possible U.S. intrusions into such sensitive domestic
areas as healthcare. A bilateral JAGA “stepping stone”
agreement could assuage such concerns by deferring or
eliminating such issues from bilateral consideration.
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U-Turn Needed:

Getting Back on Track with Turkey

uropean countries and the United States currently
=== face a delicate set of challenges in dealing with
Turkey. Most have long-standing relationships with
Ankara and important interests at stake in the country’s
future. Yet the arrangements that have historically
anchored each of their strategically important ties with
Turkey — the prospect of Turkey’s eventual EU accession
and its decades-long military alliance with the United
States and other NATO members — are being challenged
by divisions within Turkish society and government
actions that have raised questions about Turkey’s role
within Western structures. In the EU, voices calling for
suspension of Turkey’s membership negotiations are
growing louder. German Chancellor Angela Merkel has
called for freezing EU-Turkish discussions on upgrading
their customs union.*? In the United States, more voices
are arguing for a fundamental review of the U.S.-Turkey
alliance.

Relations are strained. Yet in the context of a North
Atlantic Marketplace, an upgraded EU-Turkey Customs
Union, together with U.S.-Turkey and UK-Turkey JAGAs,
could provide Ankara with important Western economic
anchors.

A Modernized Customs Union

More than two decades ago, in 1995, Turkey and its
European neighbors experienced a similar spate of
recriminations over challenging issues. At that time,
rather than succumb to further deterioration, the EU and
Turkey gave their relations a new frame by agreeing to
a Customs Union. EU conditionality tied to the Customs
Union was instrumental in helping Turkey move ahead
with important reforms.**?

The result was a boom in the Turkish economy and a
significant expansion of Turkish commercial ties with the
European Union. Since the partial Customs Union was
introduced, Turkey’s trade with the EU has increased four-

fold, making Turkey the fourth largest importer from the
EU and the fifth largest exporter to the EU in 2016.1*

The partial Customs Union also made Turkey an important
part of European intra-industry and infra-firm value
chains. Approximately 85% of metal goods exported from
Turkey to the EU, for instance, are intermediate goods.
Similar patterns can be found in other industries. And
given that a large share of intermediate goods exported
from Turkey to the EU is also processed for final export to
ultimate customers in the United States, these value chains
have also contributed to a steady increase in U.S.-Turkey
commercial activity.'*s

The partial Customs Union generated additional benefits.
The economic growth and accompanying reforms that
resulted in part from the partial Customs Union also
transformed Turkey from being a country of emigration
to one of immigration. Countries aspiring to transition to
democracy and a market economy could look to Turkey’s
own development for orientation, thus burnishing the EU’s
transformative soft power in its neighborhood. *#¢

The partial Customs Union has brought undeniable benefits
not only to Turkey and to its transatlantic partners and
allies. But the 1995 accord was only “partial” because it
was limited to industrial goods and processed agricultural
goods traded between the EU and Turkey. Coal, steel,
agricultural products, services and public contracts remain
excluded."

In May 2015 the EU and Turkey agreed to modernize and
extend the Customs Union to include agriculture, services,
and government procurement. Those negotiations have
been difficult. Yet rather than succumbing yet again to a
complete breakdown in EU-Turkish relations by suspending
Customs Union negotiations, the EU and Turkey should
view Customs Union modernization and expansion as an
opportunity to once again harness the virtuous dynamic
generated by the partial Customs Union two decades ago.!*®
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According to estimates, upgrading the partial Customs
Union to cover trade in agricultural goods, services, and
government procurement could increase Turkey’s GDP
by 2.5%, spur foreign direct investment and promote
innovation, and help Turkey adapt to the increasing
digitalization of the global economy. The European
Union could experience a welfare gain of €5.4 billion
and a significant increase in EU exports to Turkey.'*
EU companies would gain non-discriminatory access to
Turkish government’s procurement market, and EU service
providers would benefit from a liberalized services market
in Turkey.

An upgraded Customs Union has become even more
important since TTIP negotiations began. Turkey is
apprehensive about the impact of a U.S.-EU deal, because
under the current partial Customs Union and the
corresponding principle of joint customs harmonization
for third countries, Turkey is obliged to open its market to
third countries if the EU signs a free trade agreement with
them, but Turkish companies are denied reciprocal access
to those third country markets unless Turkey has a separate
bilateral trade agreement with those countries. Here is
where the transatlantic dimension becomes important.

Under either the “cherry-picking” or “TTIP 2.0” paths
outlined earlier, U.S. goods or services could flow with
reduced or zero barriers into the Turkish market, but
Turkish goods and services would still face relatively higher
U.S. barriers, unless Ankara and Washington completed
their own free trade agreement, or unless the partial
Customs Union agreement would be amended so that any
easing of tariffs negotiated by the EU with third countries
would also apply to Turkish companies.’*®

Neither of these two transatlantic paths per se represent a
problem for Turkey, in fact Turkey could be a net beneficiary
- but only if the partial Customs Union is modernized and
a complementary initiative is launched with the United
States. Otherwise, the incomplete and asymmetric nature
of the EU-Turkey customs union, combined with the
sheer economic size of any transatlantic agreements and
their implications for Turkey’s economy and international
policy, could lead to a severe economic conflict in Turkey,*!
and exacerbate Turkey’s already strained relations with its
allies.

A modernized Customs Union is unlikely unless Turkey
is also prepared to advance key political and economic
reforms. A package deal in which reforms are tied to an
upgraded Customs Union that a) extends current provisions
to cover agriculture, services and public procurement, and
b) ensures that any easing of tariff and non-tariff barriers for
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EU firms negotiated by the EU, for instance with the United
States, would also apply to Turkish firms, could perhaps
have effects similar to those of two decades ago. Those
effects would be further enhanced by acomplementary U.S.-
EU deal. The result could be a U-turn that could help to get
Turkey’s relations with its North Atlantic partners back on
track. The result would be a win-win for the EU, the United
States, Turkey, and Turkey’s troubled neighborhood.*?

Given current strains, a modernized Customs Union may
not be immediately feasible. In this case, a Turkey-EU Jobs
and Growth Agreement (JAGA) could offer an interim step,
as it could enable the two parties to concentrate on closer
cooperation in a number of specific areas, as outlined in
Section III.

A U.S.- Turkey JAGA

These considerations underscore the need for Turkey
and the United States to consider upgrading their own
commercial ties. The two countries have been NATO
allies and strategic partners for more than six decades. Yet
relations have been heavily skewed to the bilateral military
alliance and so have become overly dependent on the ups
and downs of those contacts. In contrast, U.S.-Turkish
economic relations, and the institutional framework of
those relations, have historically been underdeveloped.
Embedding the defense relationship within a broader set of
economic and societal ties would offer both partners greater
stability and reassurance to their overall partnership.’*®

U.S.-Turkish relations today are plagued by a number
of challenges, including differences over the Kurds in
Syria and Iraq, the implications of Turkey’s blossoming
relationship with Moscow, how to deal with Iran, disputes
over visa services, detaining individuals such as U.S. pastor
Andrew Brunson, and Ankara’s demand that Washington
extradite Fethullah Giilen, who Ankara has charged with
masterminding the July 2016 coup attempt.

However nettlesome these issues may be, Turkey is and
will likely remain a member of NATO and a key strategic
partner of the United States. Yet the sustainability of that
strategic partnership is likely to depend in part on the two
parties’ ability to build a broader base for their relationship.
This is where a bilateral initiative within a North Atlantic
Marketplace could add value.

As mentioned, Turkey has been integrated increasingly into
transatlantic value chains that have bolstered U.S.-Turkey
commercial links. More than 1,700 U.S. firms are actively
operating in the Turkish market in wholesale retail,
information and communications technology, construction,
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real estate and manufacturing sectors.’®* U.S. companies
use Turkey as a base to expand their operations across the
Mediterranean, the Caucasus and the Broader Middle East.
Nonetheless, U.S.-Turkish intra-industry trade and value
chains are not as developed as with the EU, except for
trade in iron, steel, vehicles and parts. Between 2002 and
2016, EU firms accounted for 68%, and U.S. companies
only 8%, of the $140 billion of foreign direct investment in
Turkey. U.S.-Turkish bilateral trade in goods has also been
declining from a peak of $21 billion in 2011 to $17 billion in
2016. Bilateral trade in services, at about $5 billion in 2015,
could also benefit from greater growth. !5

The Turkish government and broader economic circles in
Turkey have sent clear signals that they would like to be
part of a broad North Atlantic commercial architecture, but
Turkey’s April 2013 effort to join TTIP talks was rebuffed.
Joining TTIP would mean severe adjustment challenges for
Turkish industries, which are currently protected by high
tariffs, trade remedies, subsidy and other measures; and for
firms operating below U.S. and EU standards for food safety,
labor, environment, and intellectual property rights.}*

A U.S.-Turkey bilateral free trade agreement (TUFTA)
would also be difficult, for various reasons. As long as
Turkey continues to be in the Customs Union with the EU
(in its current or expanded forms), Ankara does not have
independent trade policy authority. In addition, the current
state of play in U.S.-Turkish relations, Congressional
attitudes towards the Turkish government and policies,
and the Trump administration’s trade policies also render
a bilateral free trade agreement implausible as an option for
the foreseeable future. The two sides could more usefully
now on developing stepping stones from which grander
initiatives might follow.'s”

A U.S.-Turkey JAGA could offer such a stepping stone.
Coupled with an upgraded Customs Union, it could enable
both sides to address a series of key chronic obstacles to
economic cooperation.'®®

U.S.-Turkish bilateral economic ties have been loosely
shaped by a Framework for Strategic Economic and
Commercial Cooperation (FSECC), which was signed
in 2009. At the time, this was a well-intentioned effort to
strengthen the economic pillar of the relationship. But it
has been largely ineffective and is increasingly outdated.'®

Just as the EU could upgrade its Customs Union with
Turkey, Washington and Ankara could, in the context of
a North Atlantic Marketplace initiative, upgrade their
FSECC with a JAGA. A JAGA that affirms basic conditions
for an expansion of bilateral commercial ties is likely to

reinforce momentum toward domestic reforms that could
be generated from an upgraded EU-Turkey Customs Union
as well as from the Turkish business community and other
civil society actors within Turkey.

If one takes a narrow economic perspective, it could
seem that the United States would have little incentive to
dismantle trade barriers for Turkish companies as long
as asymmetrical market-access rules under the current
Customs Union enable them to access the Turkish market
while Turkish companies are unable to access the U.S.
market. An expanded EU-Turkey Customs Union that
included agriculture, services and public procurement, but
does not provide Turkish firms with reciprocal access to
markets of third countries with which the EU concludes
free trade agreements, would give U.S. negotiators even
less incentive because it would open more Turkish markets
to U.S. companies without any commensurate need to open
U.S. markets to Turkish companies. Yet it is not in overall
U.S. interests to engage in activities that could generate
serious adverse effects that could render Ankara a weaker
ally, or force it to consider other arenas, such as the Moscow-
based Eurasian Customs Union.

A stepping-stone initiative such as a JAGA could
complement U.S.-Turkish security ties by giving officials
and stakeholders an additional institutional framework
for policy deliberation and economic engagement. It could
conceivably include a business advisory network, modeled
on the Transatlantic Business Dialogue, that could enable
more effective business participation. Both sides could
prioritize efforts that could promote jobs and growth
matched to the particular dynamics of U.S.-Turkish
commercial ties. The two governments could also enhance
cooperation between institutions dedicated to trade and
investment promotion. For instance, U.S. and Turkish
commercial missions and investment promotion agencies
may work together to organize joint match-making
programs both for traders and investors. Efforts could
be made to integrate SMEs more effectively into bilateral
economic exchanges. Both economies would profit from
improved trade in services and investment flows. Through
a bilateral JAGA both Turkey and the United States could
profit from U.S. investments that build Turkey as a regional
managerial, production and R&D hub, and a bridge for joint
projects in the MENA region. The two governments should
address remaining barriers to investment and work for an
improved bilateral investment regime.!*°

Turkey and the United Kingdom

A JAGA-like arrangement, within a North Atlantic
Marketplace, could also help frame a new commercial
partnership between Turkey and post-Brexit Britain. Both
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countries need a policy strategy that secures sustainable
ties to the United States and at the same time ensures
strong economic ties to the EU27. In fact, London has
already inaugurated bilateral scoping exercises with both
Washington and Ankara to this effect. Given the similar
interests and political challenges of Turkey and the UK,
a joint Turkish-UK transatlantic trade and investment
policy appears to be a promising new avenue. While post-
Brexit UK will need Turkey less to find a new agreement
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with Washington, Ankara will need London less for
modernization of the Customs Union. However, a deeper
UK-Turkey link could improve each country’s position vis-
a-vis both Brussels and Washington.

Ultimately, the best next-stage scenario for Turkey would
be to upgrade and extend the Customs Union with the EU
and, at the same time, to negotiate strong bilateral JAGAs
with the United States and the United Kingdom.'*!
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Conclusion

he transatlantic economic relationship stands at
an important juncture. Each possible path forward
offers both gains and pains.

The Deep Freeze is the path of least resistance, but it
is literally the road to nowhere. It is more likely to let
unresolved issues fester, lead to greater contention across
the Atlantic and at the WTO, disrupt key value chains, and
result in a collapse of data protection arrangements. It fails
to address challenges posed by Brexit and diminishes the
influence of both the United States and the EU with regard
to greater global competition.

The cherry-picking route could offer some quick wins, and
recognizes that it may be realistic to scale back ambitions
during this time of considerable transatlantic uncertainty.
But this approach has no overarching goal, is likely to have
only a modest impact on jobs and growth, and is unlikely
to dampen transatlantic disputes over privacy, tax and
other topics. Past experience has shown that progress on
even low-profile issues can be difficult absent high-profile
pressure and commitment. It would do little to equip either
side of the Atlantic for tougher global competition, fails to
address Brexit, and excludes other European and North
American partners.

TTIP 2.0 remains the path offering the greatest potential
economic impact for both economies, and could equip
each side of the Atlantic with greater leverage with regard
to global competition. But simply continuing TTIP runs
headlong into significant differences in political priorities
between the Trump Administration and EU governments.
Unless modified, it is likely to reinforce, rather than
assuage, public anxieties about the effects of transatlantic
regulatory harmonization and investor-state dispute
provisions. It does not address Brexit or the importance of
including other North Atlantic partners beyond the United

States and the European Union. Politically, the TTIP path
simply may have run out of road.

The North Atlantic Marketplace would offer a reset for
the transatlantic relationship by allowing the United
States, the EU, and their closest North Atlantic allies
and partners to move on from TTIP by negotiating
a more effective partnership focused squarely on
creating jobs, boosting growth, and ensuring that North
Atlantic countries remain rule-makers, rather than rule-
takers, in the global economy. Bilateral Jobs and Growth
Agreements (JAGAs) could give countries new possibilities
to address issues where they are currently stuck. Europeans
are likely to have greater faith in America’s security
commitments if they are anchored by strong trade and
investment links. A strong multi-channel transatlantic
initiative could also reassure Americans that the post-
Brexit UK and post-Brexit EU are committed to look
outward rather thaninward. A U.S.-UK JAGA offers London
and Washington a means to forge ahead with a positive
economic agenda without having to wait for the UK to
leave the EU or to negotiate a full-blown free trade
agreement, which could take years. An upgraded and
expanded EU-Turkey Customs Union, paired with U.S.-
Turkish and UK-Turkish JAGAs, could integrate U.S. and
EU conditionality into Turkish efforts to join the North
Atlantic commercial architecture.

Above all, the North Atlantic Marketplace would provide
a new sense of purpose and direction for the transatlantic
relationship at a time when transatlantic solidarity has been
challenged. Yet given mutual inwardness and temptations
for mutual recrimination, such a bold initiative may simply
be too ambitious and complicated to see the light of day.

The time to choose may not yet be at hand. But it is coming
soon.
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